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INTRODUCTION 

1.  Establishment  of  Federal  Procure¬ 
ment  Regulations  System.  The  Chapter 
I  of  this  Title  41  establishes  a  new  Fed¬ 
eral  Procurement  Regulations  System. 
Its  application  to  the  Department  of 
Defense  is  limited  to  the  extent  stated 
in  paragraph  5  of  this  Introduction. 
The  System  consists  of  two  major  ele¬ 
ments;  (a)  procurement  policies  and 
procedures  for  Government  agencies 
prescribed  by  the  Administrator  of 
General  Services  in  the  “Federal  Pro¬ 
curement  Regulations”  (FPR),  and  (b) 
the  publication  of  agency  implementing 
regulations  in  succeeding  chapters  of 
Title  41,  including  the  gradual  transfer 
to  such  succeeding  chapters  of  existing 
agency  regulations  affecting  procure¬ 
ment.  Ultimately,  Government  procure¬ 
ment  regulations  will  be  contained  in  the 
same  title  of  the  Code  of  Federal  Regula¬ 
tions  for  convenient  utilization  by  both 
the  public  and  the  Government  per¬ 
sonnel.  Greater  consistency  in  agency 
procurement  regulations  is  anticipated 
under  this  System. 

2.  Background.  The  System  is  an  out¬ 
growth  of  recommendations  of  the  Presi¬ 
dent’s  Cabinet  Committee  on  Small 
Business  and  the  work  of  the  interagency 
Task  Force  for  Review  of  Government 
Procurement  Policies  and  Procedures, 
which  was  established  by  the  Adminis¬ 
trator  of  General  Services  pursuant  to  a 
Presidential  directive  of  September  26, 
1956.  The  System  is  intended  to  promote 
the  objectives  of  eliminating  needless 
inconsistencies  between  agency  procure¬ 
ment  regulations,  minimizing  complex¬ 
ities  and  inequities  in  procurement 
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policies  and  procedures,  and  making 
agency  procurement  regulations  more 
readily  available  to  businessmen  and 
others  concerned. 

3.  Other  procurement  regulations. 
Prociu’ement  agencies  are  expected  to 
issue,  in  the  Federal  Register,  significant 
agency  procurement  policies  and  pro¬ 
cedures  which  implement  or  supplement 
the  Federal  Procurement  Regulations,  in 
order  that  business  concerns  and  others 
interested  may  be  informed  of  these 
policies  and  procedures.  These  regula¬ 
tions  £is  prepared  for  the  Federal  Reg¬ 
ister  will  be  in  conformity  with  Federal 
Procurement  Regulations  style,  arrange¬ 
ment,  and  numbering  sequence,  in  order 
to  facilitate  their  use.  Further  instruc¬ 
tions  for  agency  implementation  will  be 
furnished  later. 

4.  Effect  on' existing  GSA  regulations. 
Existing  GSA  Governmentwide  procure¬ 
ment  regulations  will  gradually  be  trans¬ 
ferred  to  FPR  (Chapter  I).  To  this  end, 
certain  GSA  regulations  pertaining  to 
procurement  contained  in  Title  44  of  the 
Code  of  Federal  Regulations  have  been 
today  repealed  or  superseded,  as  shown 
elsewhere  in  this  issue  of  the  Federal 
Register.^ 

5.  Relationship  to  the  Department  of ' 
Defense.  While  the  Federal  Procure¬ 
ment  Regulations  are  applicable  to  all 
executive  agencies,  they  are  not  made 
mandatory  on  the  Department  of  De¬ 
fense,  except  with  respect  to  matters 
concerning  standard  Government  forms 
and  clauses.  Federal  Specifications  and 
Standards,  and  except  as  directed  by  the 
President,  Congress,  or  other  authority. 
Therefore,  the  extent  of  implementation 
of  FPR  by  the  Department  of  Defense 
and  participation  in  the  System  will  be 
determined  by  that  Department.  How¬ 
ever,  coordination  with  that  Department 
ini;he  development  and  issuance  of  these 
regulations  is  contemplated. 

6.  Availability  of  the  FPR.  The  Fed¬ 
eral  Procurement  Regulations  will  be 
published  in  the  Federal  Register.  They 
will  also  be  published  in  loose-leaf  vol¬ 
ume  form.  The  Regulations  will  be 
available  in  both  forms  from  the  Super¬ 
intendent  of  Documents,  Government 
Printing  Office,  Washington  25,  D.C.,  at 
nominal  cost.  All  agency  procurement 
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regulations  (as  well  as  FPR)  published 
in  Title  41  may  be  obtained  from  the 
Superintendent  of  Documents  through 
an  annual  subscription  to  the  Federal 
Register,  and  an  annual  accumulation 
of  these  regulations  may  be  obtained 
from  the  same  source  by  purchase  of  the 
volume  containing  Title  41  of  the  Code 
of  Federal  Regulations. 

7.  Publishing  technique.  A  unique 
feature  of  the  FPR  is  its  publication  in 
the  loose-leaf  volume  in  a  form  which 
permits  its  publication  in  the  Federal 
Register  without  necessity  for  editorial 
rearrangement.^  Agencies  implementing 
the  FPR  may  employ  the  same  technique 
with  resultant  economies  and  adminis¬ 
trative  simplicity. 

8.  Program  for  completing  FPR.  The 
Federal  Procurement  Regulations  pro¬ 
gram  contemplates  the  issuance  by  the 
Administrator  of  General  Services  of  a 
comprehensive  set  of  procurement  pol¬ 
icies  and  procedures  which  will  be  devel¬ 
oped  and  published  in  the  months  to 
come,  and  thereafter  be  revised  as 
needed.  This  issue  of  the  Federal 
Register  contains  a  substantial  portion 
of  the  regulatory  material  for  inclusion 
in  FPR.  It  is  expected  that  initial  pub¬ 
lication  of  the  Federal  Procurement 
Regulations  will  be  substantially  com¬ 
pleted  within  the  next  12  months. 

9.  Delegation  of  authority.  There  is 
today  Issued  in  the  Notices  Section  of  the 
Federal  Register*  a  general  delegation 
to  executive  agencies  of  authority  to  use 
Title  III  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  The 
delegation  will  enable  agencies  to  utilize 
fully  the  policies  and  procedures  set  forth 
in  Part  1-3  of  the  Federal  Procurement 
Regulations.  This  will  assure  a  greater 
degree  of  uniformity  in  such  matters,  as 
contemplated  by  the  recent  enactment  of 
Public  Law  85-800  which  specifically  con¬ 
templated  this  delegation.  Agencies 
utilizing  Title  HI  of  the  Act  for  negoti¬ 
ated  contracts  may  do  so  only  subject  to 
the  safeguards,  limitations,  and  controls 
of  Part  1-3. 

10.  Suggestions  solicited.  As  noted  in 
paragraph  11  of  this  Introduction,  the 
new  regulatory  material  l^ecomes  manda¬ 
tory  approximately  six  months  from  the 
date  hereof.  This  will  allow  agencies  and 

■See  FR.  Doc.  59-2302  In  Part  I  of  this 
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the  public  adequate  opportunity  to  ap> 
praise  them  and  submit  recommenda- 
ticms  for  any  needed  improvement. 

11.  Effective  dates  of  regvlatory  ma¬ 
terial.  The  FPR  material  contained  in 
this  issue  of  the  Fedbral  Rbgistbr  repre¬ 
sents  (1)  a  codification  of  regulations 
previously  prescribed  by  the  Administra¬ 
tor  of  General  Services  which  either  have 
been  in  effect  or  which,  by  their  terms, 
have  not  yet  become  effective;  and  (2) 
new  regulatory  material  not  heretofore 
issued.  Therefore,  the  effective  dates  of 
portions  of  these  regiilations  will  vary 
accordingly.  The  following  specific  por¬ 
tions  will  become  ^ective  as  indicated 
below. 

(a)  These  portions  are  effective  im¬ 
mediately: 

Subpart  1-1.0. 

Subpart  1-1.5  (OSA  General  Regula¬ 
tion  12,  Dee.  12. 1952,  is  rescinded  insofar 
as  it  applies  to  “procurement”  as  defined 
in  FPR). 

Subpart  1-1.6  (GSA  General  Regula¬ 
tion  15.  June  17.  1954.  and  Supplement 
No.  1,  Aug.  19,  1954,  are  rescinded). 

Subpart  1-1.7  (GSA  General  Regula¬ 
tion  21.  Jan.  30,  1959,  is  rescinded). 

Part  1-3,  excluding  Subpart  1-3.6, 
where  agmcies  negotiate  contracts  imder 
the  general  delegation  of  authority  re¬ 
ferred  to  in  paragraph  9  above. 

Subpart  1-11.4  (GSA  Reg.  l-n-209.03b 
is  rescinded). 

Subpart  1-16.1  (GSA  Reg.  l-n-209.02' 
is  rescinded) . 

Subpart  1-16.8  (GSA  General  Regula¬ 
tion  5.  Dec.  19.  1950,  insofar  as  it  applies 
to  “procuronent”  as  defined  in  FPR, 
and  GSA  Reg.  1-II-214.00  are  rescinded) . 

(b)  These  portions  are  effective  June 
1,  1959: 

Section  1-1.307  (GSA  Reg.  l-n-201.04 

ifi  ^ 

Section  1-1.310  <GSA  Reg.  l-n-210.02 
wd  GSA  General'  Regulation  24, 
Mar.  6. 1959,  are  rescinded) . 

Section  1-1.315  (GSA  General  Regula¬ 
tion  23.  Mar.  6. 1959,  is  rescinded) . 

Subpart  1-2.3  (GSA  General  Regula¬ 
tion  22,  Feb.  2,  1959,  is  rescinded). 

Subpart  1-16.4  (OSA  Oenersd  Regula¬ 
tion  13.  Mar.  19.  1953,  Supplements  Nos. 
1  and  2.  June  19,  1953  and  July  31.  1957^ 
respectively,  and  GSA  General  Regula¬ 
tion  13,  Revised,  Jan.  29,  1959,  are 
rescind^) . 

Cc)  These  portions  are  effective  Sep¬ 
tember  15, 1959: 

Subpart  1-1.2. 

Subpart  1-1.3,  except  for  sections  in¬ 
dicated  in  (b)  above. 

Subpart  1-1.9. 

Part  1-3,  except  as  indicated  in  (a) 
above  (GSA  Reg.  l-n-211.00  and  217.00 
are  rescinded). 

Subpart  1-7.1. 

Part  1-11,  except  Subpart  1-11.4. 

Part  1-12. 

Subpart  1-16.3. 

PART  1>1~GENERAL 

Sec. 

1-1.000  Scope  of  pcu^. 

Swbpart  1—1 .0  tegwlotien  System 
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1-1.005  Ssclusions. 
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Specifications. 

1-1.305-1 
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cations. 
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1-1305-3 

Deviations  from  Federal  Specifi¬ 

1-1.305-4 

cations. 
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Specifications. 
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Subpart  1—1.8 — IttMrved] 

Subpart  1—1.9 — Reporting  PotsibU  Antitrust 
Violations 

1-1.901  General.  , 

1-1.902  Documents  to  be  transmitted. 
1-1.903  Additional  Information. 

§  1—1.000  Scope  of  part. 

This  part  sets  forth  policies  and  pro¬ 
cedures  concerning:  the  Federal  Pro¬ 
curement  Regulations  System;  definition 
of  terms  used  throughout  this  chapter; 
general  policies  of  procurement;  contin¬ 
gent  fees;  debarred  and  ineligible  bid¬ 
ders;  small  business  concerns;  and  re¬ 
porting  possible  antitrust  violations. 

Subpart  1-1.0 — Regulation  System 
§  1—1.001  Scope  of  subpart. 

This  subpart  sets  forth  introductory 
information  pertaining  ‘  to  the  Federal 
Procurement  Regulations  System;  its 
purpose,  authority,  applicability,  issu¬ 
ance,  arrangement,  implementation,  and 
deviation  procedure. 

§  1—1.002  Purpose. 

This  subpart  establishes  the  Federal 
Procurement  Regulations  System  for  the 
codification  and  publication  of  uniform 
policies  and  procedures  applicable  to  the 
procurement  of  personal  property  and 
nonpersonal  services  (including  con¬ 
struction)  by  executive  agencies,  except 
as  limited  by  the  provisions  of  section 
1-1.004  with  respect  to  the  Department 
of  Defense.  The  System  includes  regu¬ 
lations  prescribed  by  the  Administrator 
of  General  Services,  called  the  Federal 
I*rocurement  Regulations  (FPR) ,  as  well 
as  individual  agency  procurement  regu¬ 
lations  which  implement  and  supple¬ 
ment  the  FPR. 

§  1—1.003  Authority. 

The  Federal  Procurement  Regulations 
System  is  prescribed'by  the  Administra¬ 
tor  of  General  Services  under  the  Fed¬ 
eral  Property  and  Administrative  Serv¬ 
ices  Act  of  1949,  and  the  FPR  are 
developed  in  cooperation  with  the  pro¬ 
curement  agencies  and  are  issued  by 
him  under  the  Act  or  other  authority 
specially  cited. 

§  1—1.004  Applicability. 

Federal  Procurement  Regulations  ap¬ 
ply  to  all  Federal  agencies  to  the  extent 
specified  in  the  Federal  -Property  and 
Administrative  Services  Act  of  1949  or 
in  other  law.  Except  for  standard  Gov¬ 
ernment  forms  and  clauses,  FederaP 
Specifications  and  Standards,  and  ex¬ 
cept  as  directed  by  the  President,  Con¬ 
gress,  or  other  authority,  these  Regula¬ 
tions  are  not  mandatory  on  the 
Department  of  Defense.  Therefore,  the 
extent  of  their  implementation  within 
the  Department  of  Defense  and  partici¬ 
pation  in  the  System  will  be  determined 
by  that  Department.  The  Regulations 
apply  to  procurements  made  within  and 
outside  the  United  States  unless  other¬ 
wise  specified. 

§  1—1.005  Exclusions. 

Certain  Govemmentwide  policies  and 
procedures  which  come  within  the  scope 
of  this  chapter  neverthless  may  be  ex¬ 
cluded  from  Federal  Procurement  Regu- 
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latlons.  These  exclusions  include  the 
following  categories: 

(a)  Subject  matter  which  bears  a  se- 
ciurity  classification. 

(b)  Policy  or  procedure  which  is  ex¬ 
pected  to  be  effective  for  a  period  of  less 
than  six  months. 

(c)  Policy  or  procedure  which  is  be¬ 
ing  instituted  on  an  experimental  basis 
for  a  reasonable  period. 

§  1— i.006  Issuance. 

§  1-1.006-1  Code  arrangement. 

Federal  Procurement  Regulations  are 
issued  in  the  Code  of  Federal  Regulations 
as  Chapter  I  of  Title  41,  Public  Con¬ 
tracts.  Succeeding  chapters  of  Title  41 
are  devoted  to  implementing  and  sup¬ 
plementing  material  developed  and  is¬ 
sued  by  particular  Federal  agencies  to 
govern  their  procurement  activities,  as 
well  as  regulations  of  general  application 
to  procurement  agencies  issued  by  other 
Federal  regulatory  agencies,  such  as  the 
Department  of  Labor  under  the  Walsh- 
Healey  Public  Contracts  Act. 

§  1—1.006—2  Publication. 

Federal  Procurement  Regulations  are 
published  (in  Title  41)  in  the  daily  issue 
of  the  Federal  Register,  in  cumulated 
form  in  the  Code  of  Federal  Regulations, 
and  in  separate  loose-leaf  volume  form. 

§  1-1.006-3  Copies. 

Copies  of  Federal  Procurement  Reg¬ 
ulations  in  Federal  Register  ai>d  Code 
of  Federal  Regulations  form  may  be  pur¬ 
chased  by  Federal  agencies  and  the  pub¬ 
lic,  at  nominal  cost,  from  the  Superin¬ 
tendent  of  Documents,  Government 
Printing  OfiBce,  Washington  25,  D.C. 
Copies  of  Federal  Prociu’ement  Regula¬ 
tions  in  loose-leaf  volume  form  may  be 
obtained  by  Federal  agencies  from  the 
General  Services  Administration,  in  a 
very  limited  quantity,  and  may  be  pur¬ 
chased  by  the  public  from  the  Superin¬ 
tendent  of  Documents. 

§  1—1.006—4  Coordination. 

In  the  development  of  Federal  Pro¬ 
curement  Regulations,  there  will  be  solic¬ 
ited  the  views  of  interested  Federal 
agencies  and,  where  appropriate  and 
feasible,  the  views  of  interested  business 
and  professional  organizations.  The 
Regulations  will  be  coordinated  with  the 
Small  Business  Administration  to  assure 
adequate  consideration  of  small  business 
interests. 

§  1—1.007  Arrangement. 

§  1—1.007—1  General  plan. 

The  general  plan^  numbering  system, 
and  nomenclature  used  in  the  Federal 
Procurement  Regulations  conform  with 
Federal  Register  standards  approved  for 
the  FPR. 

§  1—1.007—2  Numbering. 

The  numbering  system  permits  iden¬ 
tification  of  every  luiit.  The  first  digit 
represents  the  chapter  number  allocated 
to  each  agency,  followed  by  a  dash. 
This  is  followed  by  the  part  number 
which  may  be  one  or  more  digits  fol¬ 
lowed  by  a  decimal  point.  The  numbers 
after  the  decimal  point  represent,  re¬ 
spectively,  the  subpart,  section  (in  two 
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digits),  and,  after  the  dash,  subsection, 
paragraph,  subparagraph,  and  further 
inferior  divisions.  For  example,  this  di¬ 
vision  is  called  “section  1-1.007-2,“  in 
which  the  first  digit  denotes  the  chapter, 
the  second  the  part,  the  third  the  sub¬ 
part,  the  fourth  and  fifth  the  section, 
and  the  sixth  the  subsection. 

§  1—1.007—3  Citation. 

Federal  Procurement  ^gulations  will 
be  cited  in  accordance  with  Federal  Reg¬ 
ister  standards  approved  for  the  FPR. 
Thus,  this  section,  when  referred  to  in 
divisions  of  the  Federal  Procurement 
Regulations,  should  be  cited  as  “section 
1-1.007-3  of  this  chapter.”  When  this 
section  is  referred  to  formally  in  official 
documents,  such  as  legal  briefs,  it  should 
be  cited  as  “41  CFR  1-1.007-3.”  Any 
section  of  Federal  Procurement  Regula¬ 
tions  may  be  informally  identified,  for 
purposes  of  brevity,  as  “FPR”  followed 
by  the  section  number,  such  as  “FPR 
1-1.007-37” 

§  1—1.008  Agency  implementation. 

As  portions  of  FPR  material  are  pre¬ 
scribed,  agencies  shall  publish  in  the 
Federal  Register  implementing  regula¬ 
tions  deemed  necessary  for  business  con¬ 
cerns,  and  others  properly  interested,  to 
understand  basic  and  significant  agency 
procurement  policies  and  procedures 
which  implement,  supplement,  or  deviate 
from  the  FPR.  Detailed  instructions  of 
interest  primarily  for  internal  agency 
guidance  need  not  be  published.  Imple- 
*  menting  regulations  shall  be  prepared  to 
conform  with  FPR  style  and  arrange¬ 
ment. 

§  1—1.009  Deviation. 

§  1—1.009—1  Description. 

As  used  in  these  Regulations,  the  term 
“deviation”  includes  any  of  the  following 
actions : 

(a)  When  a  prescribed  contract  clause 
is  set  forth  verbatim,  use  of  a  contract 
clause  covering  the  same  subject  matter 
which  varies  from  that  set  forth. 

(b)  When  a  standard  or  other  form  is 
prescribed,  use  of  any  other  form  for  the 
same  purpose. 

(c)  Alteration  of  a  prescribed  stand¬ 
ard  or  other  form,  except  as  may  be  au¬ 
thorized  in  the  Regulations. 

(d)  The  imposition  of  lesser  or,  where 
the  regulation  expressly  prohibits, 
greater  limitations  than  are  imposed 
upon  the  use  of  a  contract  clause,  form, 
procedure,  type  of  contract,  or  upon  any 
other  procurement  action,  including  but 
not  limited  to,  the  making  or  amendment 
of  a  contract,  or  actions  taken  in  con¬ 
nection  with  the  solicitation  of  bids  or 
proposals,  award,  administration,  or  set¬ 
tlement  of  contracts. 

(e)  When  a  policy  or  procedure  is  pre¬ 
scribed,  use  of  any  inconsistent  policy  or 
procedure. 

§  1-1.009-2  Procedure. 

In  the  interest  of  establishing  and 
maintaining  uniformity  to  the  greatest 
extent  feasible,  deviations  from  the  Fed¬ 
eral  Procurement  Regulations  shall  be 
kept  to  a  minimum  and  controlled  as 
follows: 

(a)  The  head  of  each  agency  exercis¬ 
ing  procurement  authority  shall  pre- 
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scribe  a  formal  procedure  for  the  control 
of  deviations  within  the  agency.  A  copy 
of  the  procedure  shall  be  furnished  to 
the  General  Services  Administration. 

(b)  In  individual  cases,  deviations 
may  be  authorised  by  the  head  of  the 
agency  or  the  officers  designated  by  him 
for  this  purpose,  in  accordance  with 
procedures  established  by  the  agency. 
In  each  instance  the  hie  shall  disclose 
the  nature  of  the  deviation  and  the  rea¬ 
sons  for  such  special  action. 

(c)  Deviations  in  classes  of  cases  shall 
be  considered  on  an  expedited  basis 
Jointly  by  the  agency  desiring  the  devia¬ 
tion  and  the  General  Services  Adminis¬ 
tration  unless,  in  the  considered  Judg¬ 
ment  of  the  agency  and  with  due  regard 
to  the  objective  of  uniformity,  circum¬ 
stances  preclude  such  Joint  effort.  In 
such  case.  GSA  will  be  notified  of  the 
deviation. 

(d)  Except  as  otherwise  authorized, 
when  any  deviation  in  a  contract  form 
provision  is  authorized,  physical  change 
may  not  be  made  in  the  printed  form  but 
shall  be  made  by  appropriate  provision 
in  the  schedule,  specifications,  or  con¬ 
tinuation  sheet,  as  provided  in  agency 
procedures. 

Subpart  1-1.1 — [Rasarvedl 

Subpart  1-1 .2 — Definition  of  Terms 

§  1—1.201  Definitions. 

For  the  purposes  of  this  chapter,  and 
unless  otherwise  indicated,  the  following 
terms  have  the  meanings  set  forth  in  this 
sobpart. 

§  1—1.202  Executive  agency. 

‘‘Executive  agency”  means  any  execu¬ 
tive  department  (including  the  Depart¬ 
ments  of  the  Army,  the  Navy,  and  the 
Air  Force)  or  any  independent  establish¬ 
ment  in  the  executive  branch  of  the  Gov¬ 
ernment,  including  any  wholly-owned 
Government  corporaticm.. 

§  1—1.203  Federal  agency. 


§  1—1.206  Head  of  the  procuring  ac¬ 
tivity. 

“Head  of  the  procuring  activity” 
means  that  official,  intermediate  between 
the  head  of  the  agency  and  the  con¬ 
tracting  officer,  who  has  the  responsibil¬ 
ity  for  supervision  and  direction  of  the 
procuring  activity. 

§  1—1.207  Contracting  officer. 

“Contracting  officer”  means  an  official 
designated  to  enter  into  or  administer 
contracts  and  make  related  determina¬ 
tions  and  findings. 

§  1—1 .208  Contract. 

“Contract”  means  establishment  of  a 
binding  legal  relation  basically  obligat¬ 
ing  the  seller  to  furnish  personal  prop¬ 
erty  or  nonpersonal  services  (including 
construction)  and  the  buyer  to  pay 
therefor.  It  includes  all  types  of  com¬ 
mitments  which,  obligate  the  Govern¬ 
ment  to  an  expenditure  of  fimds  and 
which,  except  as  otherwise  authorized, 
are  in  writing.  In  addition  to  a  two- 
signature  document,  it  includes  all 
transactions  resulting  from  acceptance 
of  offers  by  awards  or  notices  of  awards ; 
agreements  and  Job  orders  or  task  letters 
issued  thereimder;  letter  contracts; 
letters  of  intent;  and  orders,  such  as  pur¬ 
chase  orders,  imder  which  the  contract 
becomes  effe^ve  by  written  acceptance 
or  performance.  It  also  includes  con¬ 
tract  modifications. 

§  1—1.209  Procurement. 

“Prociu^ment”  means  the  acquisition 
(and  directly  related  matters),  from 
non-Federal  sources,  of  personal  prop¬ 
erty  and  nonpersonal  services  (including 
construction)  by  such  means  as  ptirchas- 
ing,  renting,  leasing,  contracting,  or 
bartering,  but  not  by  seizure,  condenma- 
tion, 'donation,  or  requisition. 

§  1—1.210  Supplies. 

“Supplies”  means  procurement  items 
as  defined  in  section  1-1.220. 


“Federal  agency”  means  any  executive 
agency  or  any  establishment  in  the  legis¬ 
lative  or  Judicial  branch  of  the  Govern¬ 
ment  (except  the  Senate,  the  House  of 
Representatives,  and  the  Architect  of 
the  Capitol  and  any  activities  imder  his 
dir^tiop) . 

§  1—1.204  Head  of  the  agency. 

“Head  of  the  agency”  means  the  Sec¬ 
retary,  Attorney  General,  Postmaster 
General,  Administrator,  Governor, 
Chairman,  or  other  chief  official  of  an 
executive  agency,  unless  otherwise  in¬ 
dicated,  including  the  assistant  chief 
official  of  an  executive  agency  and.  for 
the  military  departments,  the  Under  Sec¬ 
retary  and  Assistant  Secretary  of  the 
Departments  of  the  Army,  Navy,  and  Air 
Force. 

§  1—1.205  Procuring  activity. 

“Procuring  activity”  means  the  or¬ 
ganizational  element  of  an  executive 
agency  which  has  responsibility  to  con¬ 
tract  for  the  procurement  of  personal 
property  and  nonpersonal  services  (in¬ 
cluding  construction). 


§  1—1.211  Manufacturer. 

“Manufacturer”  means  a  person  (or 
firm) : 

(a)  Who  owns,  operates,  or  maintains 
a  factory  or  establishment  that  produces 
on  the  premises  the  materials,  articles,  or 
equipment  required  under  the  contract 
and  of  the  general  character  described 
by  the  specifications ;  or 

(b)  Who,  if  newly  entering  into  a 
manufacturing  activity,  has  made  all 
necessary  prior  arrangements  for  manu¬ 
facturing  space,  equipment,  and  person¬ 
nel,  to  perform  the  manufacturing 
operations  required  for  contract  perfor¬ 
mance;  and 

(c)  Who,  before  being  awarded  a  con¬ 
tract,  satisfies  the  contracting  officer  that 
it  qualifies  under  (a)  or  (b)  of  this  sec¬ 
tion.  ' 

§  1—1.212  Regular  dealer. 

(a)  “Regular  dealer”  means  a  person 
(or  firm) : 

(1)  Who  owns,  operates,  or  main¬ 
tains  a  store,  warehouse,  or  other  estab¬ 
lishment  in  which  the  materials,  articles, 
or  equipment  of  the  general  character 


described  by  the  specifications  and  re¬ 
quired  under  the  contract  are  bought, 
kept  in  stock,  and  sold  to  the  public  in 
the  usual  course  of  business;  or 

(2)  In  the  case  of  articles  of  par¬ 
ticular  kinds  (lumber 'and  timber  prod¬ 
ucts.  coal,  machine  tools,  raw  cotton,  pe¬ 
troleum.  green  coffee,  tea,  agricultural 
liming  materials,  or  hay,  grain,  feed,  or 
straw) ,  who  satisfies  the  requirements  of 
the  Regulations  of  the  Secretary  of  La¬ 
bor  (41  CFR  201.101(b)  and  201.603(f)) 
under  the  Walsh-Healey  Public  Con¬ 
tracts  Act;  and 

(3)  Who,  before  being  awarded  a 
contract,  satisfies  the  contracting  of¬ 
ficer  that  it  is  engaged  in  an  established 
regular  business*  meeting  all  the  criteria 
of  (1)  or  (2)  of  this  paragraph  (a). 

(b)  It  is  not  enough  in  the  case  of  a 
regular  dealer  to  show  only  that  arrange¬ 
ments  have  been  made  to  set  up  such  a 
business.  Before  an  award  can  be  made, 
the  dealer  must  show  that  it  is  an  estab¬ 
lished  going  business  regularly  dealing 
in  the  particular  articles,  or  articles  of 
the  general  character,  sought  by  the 
Government. 

§  1—1.213  Construction  contractor. 

“Construction  contractor”  means  a 
person  (or  firm)  who,  before  being 
awarded  a  contract,  satisfies  the  con¬ 
tracting  officer  that  he  qualifies  as  one: 

(a)  Who  owns,  operates,  or  maintains 
a  place  of  business,  regularly  engaged  in 
the  construction,  alteration,  or  repair  of 
buildings,  structures,  communication  fa¬ 
cilities.  or.  other  engineering  projects,  in¬ 
cluding  the  furnishing  and  installing  of 
necessary  equipment;  or 

(b)  Who,  if  newly  entering  into  a  con¬ 
struction  activitsr,  has  made  all  necessary 
prior  arrangements  for  personnel,  con¬ 
struction  equipment,  and  required  li¬ 
censes  to  perform  construction  work.' 

§  1—1.214  Service  contractor. 

“Service  contractor”  means  a  person . 
(or  firm)  who.  before  being  awarded  a 
contract,  satisfies  the  contracting  officer 
that  he  qualifies  as  one: 

(a)  Who  owns,  operates,  or  maintains 
a  place  of  business,  regularly  engaged  in 
performing  nonpersonal  services,  such 
as  the  repair,  maintenance,  or  rebuild¬ 
ing  of  personal  property;  the  packing, 
crating,  or  moving  of  material;  the  op¬ 
eration  of  equipment  or  facilities;  the 
rental  of  equipment  or  facilities;  or  the 
performance  of  administrative,  profes¬ 
sional,  or  technical  functions ;  or 

(b)  Who,  if  newly  entering  into  a  serv¬ 
ice  activity,  has  made  all  necessary  prior 
arrangements  for  personnel,  service 
equipment,  and  required  licenses  to  per¬ 
form  services. 

§  1—1.215  Government  instrumentality. 

“Government  instrumentality”  means 
any  of  the  following: 

(a)  An  instrumentality  of  the  U.S. 
Government. 

'  (b)  An  agency  or  instrumentality  of  a 
State  or  local  government  thereof,  Ha¬ 
waii,  possession,  or  Puerto  Rico. 

(c)  An  agency  or  instrumentality  of  a 
foreign  government. 
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g  1-1.216  United  States. 

“United  States”,  when  used  In  a  geo¬ 
graphic  sense,  means  the  States  and  the 
District  of  Columbia. 

g  1-1.217  Possessions. 

“Possessions”  includes  the  Virgin  Is¬ 
lands,  the  Canal  Zone,  Guam,  American 
Samoa,  Wake  Island,  Midway  Island, 
and  the  guano  islands,  but  does  not  in¬ 
clude  Hawaii  or  the  Commonwealth  of 
Puerto  Rico. 

g  1—1.218  Negotiation. 

“Negotiation”  means  the  procedure  for 
making  contracts  without  formal 
advertising. 

g  1—1.219  Contract  modification. 

“Contract  modification”  means  any 
written  alteration  in  the  specifications, 
delivery  point,  rate  of  delivery,  contract 
period,  price,  quantity,  or  other  contract 
provision  of  an  existing  contract, 
whether  accomplished  by  unilateral  ac¬ 
tion  in  accordance  with  a  contract  pro¬ 
vision  or  by  mutual  action  of  the  parties 
to  the  contract.  It  includes  (a)  bilateral 
actions,  such  as  supplemental  agree¬ 
ments  and  amendments,  and  (b)  uni¬ 
lateral  actions,  such  as  change  orders, 
notices  of  termination,  and  notices  of 
the  exercise  of  an  option. 

§  1—1.220  Procurement  item. 

“Procurement  item”  means  any  per¬ 
sonal  property  or  nonpersonal  service, 
including  construction,  alteration,  repair, 
or  installation,  which  is  the  object  of 
procurement. 

Subpart  1-1 .3 — General  Policies 
§  1—1.300  Scope  of  subpart. 

This  subpart  sets  forth  general  policies 
with  respect  to  (a)  methods  of  procure¬ 
ment;  (b)  procurement  sources;  (c) 
types  of  contracts;  (d)  use  of  specifica¬ 
tions.  standards,  and  purchase  descrip¬ 
tions;  (e)  transportation  costs;  and  (f) 
priorities,  allocations,  and  allotments. 

§  1—1.301  Methods  of  procurement. 

'  It  shall  be  the  objective  to  use  that 
method  of  procurement  which  will  be 
most  advantageous  to  the  Government — 
price,  quality,  and  other  factors  con¬ 
sidered.  Procurement  shall  be  made  on 
a  competitive  basis,  whether  by  formal 
advertising  or  by  negotiation,  to  the 
maximum  practicable  extent,  in  accord¬ 
ance  with  the  policies  and  procedures 
set  forth  in  this  chapter.  Procurement 
shall  be  effected  by  advertising  for  bids 
and  thereafter  awarding  a  contract  to 
the  lowest  responsible  bidder,  except  that 
when  authorized  procurement  may  be 
effected  by  negotiation  in  accordance 
with  Part  1-3  of  this  chapter. 

§  1—1.302  Procurement  sources. 

§  1—1.302—1  General. 

(a)  Before  taking  procurement  ac¬ 
tion.  in  accordance  with  this  chapter, 
agencies  shall  have  complied  with  appli¬ 
cable  laws  and  regulations  relative  to 
obtaining  supplies  or  services  from  Gov¬ 
ernment  sources  and  from  contracts  of 
other  Government  agencies.  These  in¬ 
clude  excess  and  surplus  stocks  in  the 
hands  of  any  Government  agency.  Fed¬ 
eral  Supply  Schedules,  General  Services 


Administration  Stores  Stock,  Federal 
Supply  Service  Consolidated  Purchase 
Programs,  Federal  Prison  Industries, 
Inc.,  and  National  Industries  for  the 
Blind. 

(b)  Irrespective  of  whether  the  pro¬ 
curement  of  supplies  or  services  from 
sources  outside  the  Government  is  to  be 
effected  by  formal  advertising  or  by 
negotiation,  competitive  proposals 
(“bids”  in  the  case  of  procurement  by 
formal  advertising,  “proposals”  in  the 
case  of  procurement  by  negotiation) 
shall  be  solicited  from  all  such  qualified 
sources  as  are  deemed  necessary  by  the 
contracting  officer  to  assure  such  full 
and  free  competition  as  is  consistent 
with  the  prociu*ement  of  types  of  sup¬ 
plies  and  services  necessary  to  meet  the 
requirements  of  the  agency  concerned. 

§  1—1.302—2  Production  and  research 
and  development  pools. 


the  contract  authorizing  an  agent  to  ex¬ 
ecute  the  bid,  proposal,  or  contract  on 
behalf  of  such  member.  A  copy  of  each 
such  p>ower  of  attorney  shall  be  appended 
to  each  executed  copy  of  the  contract  re¬ 
tained  by  the  Government. 

(2)  Membership  in  a  pool  shall  not 
of  itself  preclude  individual  members 
from  submitting  bids  or  proposals  as  in¬ 
dividuals  on  appropriate  procurements. 
Bids  or  proposals  submitted  by  an  indi¬ 
vidual  member  of  a  pool  shall  not  be 
considered  when  the  individual  member 
has  participated  in  the  bid  or  proposal 
submitted  by  the  pool. 

(e)  Responsibility  of  pool  member. 
Where  a  member  of  a  production  pool 
has  submitted  a  bid  or  proposal  in  its  own 
name  the  pool  agreement  shall  be  con¬ 
sidered  in  determining  the  pool  member’s 
responsibility. 

§  1—1.303  Approval  sighatures. 


(a)  Description.  A  production  or  re¬ 
search  and  development  pool  is  a  group 
of  concerns  (1)  which  have  associated 
together  for  the  purpose  of  obtaining 
and  performing  jointly,  or  in  conjunction 
with  each  other,  contracts  for  supplies 
or  services,  or  for  research  and  develop¬ 
ment  for  defense  use  or  to  effectuate 
the  purposes  of  the  Small  Business  Act, 

(2)  which  have  entered  into  a  production 
pool  agreement  governing  their  organi¬ 
zation.  relationship,  and  procedure,  and 

(3)  the  agreement  has  been  approved 
either  in  accordance  with  section  708 
of  the  Defense  Production  Act  of  1950, 
as  amended  (Defense  Production  Pool) , 
or  in  accordance  with  sections  9(d)  or 
11  of  the  Small  Business  Act  (Small 
Business  Pool).  Production  pool  par¬ 
ticipants  are  exempt  from  the  “manu¬ 
facturer  or  regular  dealer”  requirement 
of  the  Walsh-Healey  Public  Contracts 
Act  and  of  sections  1-1.211  and  1-1.212. 

(b)  General  rule.  Except  as  pro¬ 
vided  in  this  section  1-1.302-2,  a  produc¬ 
tion  pool  shall  be  treated  for  purposes 
of  Government  procurement  on  exactly 
the  same  basis  as  any  other  prospective 
or  actual  contractor. 

(c)  Ascertainment  of  status.  The  con¬ 
tracting  officer  is  responsible  for  ascer¬ 
taining  whether  a  group  of  firms  seeking 
to  do  business  with  the  Government  is  a 
production  pool.  In  ascertaining  the 
status  of  a  group  representing  that  it  is 
a  pool,  contracting  officers  may  rely  on 
a  copy  of  the  Small  Business  Administra¬ 
tion  (SBA)  or  the  Office  of  Civil  and  De¬ 
fense  Mobilization  (OCDM)  notification 
of  approval  of  the  pool.  Each  executive 
agency  should  expeditiously  disseminate 
to  appropriate  contracting  officers  in¬ 
formation  received  from  SBA  or  (X;dm 
concerning  the  approval  of  production 
pools. 

(d)  Contracting  with  pools. 

(1)  A  bid  or  proposal  of  a  produc¬ 
tion  pool  is  not  eligible  for  award  to  the 
pool  unless  submitted  either  by  the  pool 
in  its  own  name  or  by  an  individual  mem¬ 
ber  expressly  disclosing  that  it  is  on  be¬ 
half  of  the  pool.  Except  as  to  contracts' 
to  be  awarded  to  incorporated  pools,  the 
contracting  officer  shall  prior  to  award 
to  a  pool  require  to  be  deposited  with 
him  a  certified  copy  of  a  power  of  attor¬ 
ney  from  each  member  of  the  pool  who 
is  to  participate  in  the  performance  of 


Approval  signatures  on  contracts  or 
piu'chase  authorizations  should  be  mini¬ 
mized  to  the  greatest  practical  extent 
and,  in  the  event  that  multiple  approval 
signatures  are  required,  they  should, 
where  possible,  be  obtained  concurrently. 

§  1-1.304  [Reserved.] 

§  1—1.305  Specifications.* 

“Specification,”  as  used  in  this  section 
1-1.305,  is  a  clear  and  accurate  descrip¬ 
tion  of  the  technical  requirements  for  a 
material,  product,  or  service,  including 
the  procedure  by  which  it  will  be  deter¬ 
mined  that  the  requirements  have  been 
met.  Specifications  for  items  or  mate¬ 
rials  contain  also  preservation,  packag¬ 
ing,  packing,  and  marking  requirements. 
The  identification  of  categories  and  in¬ 
tended  use  of  such  specifications  are  as 
follows: 

(a)  Federal.  A  specification  covering 
those  materials,  products,  or  services, 
used  by  or  for  potential  use  of  two  or 
more  Federal  agencies  (at  least  one  of 
which  is  a  civil  agency) ,  or  new  items  of 
potential  general  application,  promul¬ 
gated  by  the  General  Services  Adminis¬ 
tration  and  mandatory  for  use  by  all 
executive  agencies. 

(b)  Interim  Federal.  A  potential  Fed¬ 
eral  specification  issued  in  interim  form, 
for  optional  use  by  agencies.  Interim 
amendments  to  Federal  Specifications 
are  included  in  this  definition. 

(c)  Military  (.MIL).  A  specification 
issued  by  the  Department  of  Defense, 
used  solely  or  predominantly  by  and 
mandatory  on  military  activities.  (This 
definition  includes  both  fully  coordinated 
and  limited  coordination  military 
specifications.) 

(d)  Departmental.  A  specification 
developed  and  prepared  by,  and  of  in¬ 
terest  primarily  to  a  particular  Federal 
civil  agency,  but  which  may  be  of  use  in 
procurement  by  other  Federal  agencies. 

§  1—1.305—1  Mandatory  nae  of  Federal 
Specifications. 

Federal  Specifications  shall  be  used  by 
all  executive  agencies,  including  the  De- 


>  other  Instructions  concerning  the  use  of 
specifications  that  are  of  Interest  and  ap¬ 
plicable  to  executive  agencies,  but  which  are 
of  no  Interest  to  the  public,  are  contained  in 
General  Services  Administration  Regulation 
1-VI,  Part  2. 
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partment  of  Defense,  In  the  procurement 
of  supplies  and  services  covered  by  such 
specifications;  except  sis  provided  in  sec¬ 
tions  1-1.305-2  and  1-1.305-3. 

§  1—1.305—2  Exceptions  to  mandatory 

use  of  Federal  Specifications. 

Federal  Specifications  need  not  be 
used  under  the  following  circumstances: 

(a)  The  purchase  is  required  imder  a 
public  exigency  and  a  delay  would  be  in¬ 
volved  in  using  the  applicable  specifica¬ 
tion  to  obtain  agency  requirements. 

(b)  The  total  amount  of  the  purchase 
does  not  exceed  $2,500.  (Multiple  small 
purchases  of  the  same  item  shall  not  be 
made  for  the  purpose  of  avoiding  the  in¬ 
tent  of  this  exception.) 

(c)  The  purchase  involves  items  of 
construction  for  new  processes,  new  in- 
stallaticms  of  equipment,  or  items  for 
experiment,  test,  or  research  and  devel¬ 
opment,  until  such  time  as  specifications 
covering  them  are  issued  or  it  is  deter¬ 
mined  by  the  General  Services  Admin¬ 
istration,  and  the  procuring  agencies 
notified,  that  further  deviations  from 
the  Federal  Specifications:  will  not  be 
perq^tted:  Provided,  That,  in  connec¬ 
tion  with  such  deviations,  existing  Fed¬ 
eral  Specifications^shall  ^  used  to  the 
extent  that  they  are  applicable. 

(d )  The  purchase  involves  spare  parts, 
components,  or  materials  required  for 
repair  or  maintenance  of  existing  equip¬ 
ment,  or  for  similar  items  required  for 
maintenance  or  operation  of  existing  fa¬ 
cilities  or  installations:  Provided,  That 
existing  Federal  Specifications  shall  be 
used  to  the  extent  that  they  are 
applicable.  * 

(e)  The  items  are  purchased  in  for¬ 
eign  markets  for  use  of  overseas  activ¬ 
ities  of  agencies. 

.(f)  An  Interim  Federal  Specification 
is  used  by  an  agency  in  lieu  of  the 
Federal  Specification. 

(g)  Where  otherwise  authorized  by 
law. 

§  1—1.305—3  Deviations  frtHn  ^Federal 

Specifications. 

When  the  essential  needs  of  an  agency 
are  not  adequately  covered  by  an  exist¬ 
ing  Federal  Specification,  and  the  pro¬ 
posed  purchase  does  not  come  within 
the  exceptions  described  In  section 
1-1.305-2,  the  agency  may  authorize 
deviations  from  the  Federal  Specifica¬ 
tion;  provided,  that: 

(a)  Requirements  of  existing  Federal 
Specifications  shaU  be  used  to  the  maxi¬ 
mum  extent  practicable. 

(b)  Each  s^ency  taking  such  devia¬ 
tions  shall  establish  procedures  whereby 
a  designated  official  having  substantial 
procurement  responsibility  shall  be  re¬ 
sponsible  for  assuring  that: 

(1)  Federal  Specifications  are  used, 
and  provisions  for  exceptions  and  devia¬ 
tions  are  (x>mplied  with; 

(2)  Justifications  for  exceptions 
and  deviations  are  subject  to  competent 
review  before  authorization,  and  that 
such  justifications  can  be  fully  substan¬ 
tiated  if. post  audit  is  required; 

(3)  Major  or  repeated  deviations 
are  not  taken  except  as  prescribed  in  this 
section  1-1.305-3;  and 

(4)  Notification  or  recommendation 
Tor  change  in  the  specification  is  sent 


promptly  to  the  General  Services  Ad¬ 
ministration  by  the  designated  official 
or  subdivision  at  the  agency  level, 
through  established  agency  channels, 
when —  * 

(i)  Deviations  taken  are  of  a 
major  nature  such  as  to  result  in  the 
entrance  of  a  new  item  into  the  supply 
system  of  the  agency  as  evidenced  by 
the  development  of  a  new  item  identi¬ 
fication;  or 

(ii)  A  deviation  is  taken  repeat¬ 
edly. 

(5)  Notification  or  recommendation 
for  change  in  the  specification  shall  be 
submitted,  in  duplicate,  to  the  General 
Services  Administration,  Federal  Supply 
Service,  Washington  25,  D.C.  It  shall 
include  a  statement  of  the  deviations 
authorized  by  the  agency,  with  justifica- 
ticMi  therefor,  and,  where  applicable, 
recommendation  for  revision  or  amend¬ 
ment  of  the  specification. 

(c)  Deviations  taken  and  reported  by 
the  agency  in  accordance  with  section 
1-1.305-3 (b)  may  not  be  continued 
except  under  the  following  conditions: 

(1)  Upon  notification  by  an  agency 
that  majpr  or  repeated  deviations  have 
been  taken  and  where  no  recommenda¬ 
tion  for  change  in  the  specification  is 
made  by  the  agency,  the  General  Serv¬ 
ices  Administration  will  notify  the 
agency  as  to  whether  such  deviations 
may  be  continued  in  subsequent  procure¬ 
ment.  In  cases  where  deviations  are  not 
approved  and  where  procurement  by  the 
agency  has  progressed  to  a  point  where 
it  would  be  impracticable  to  amend  or 
cancel  the  action,  such  action  may  be 
completed,  but  the  deviation  shall  not 
be  authorized  by  the  agency  in  subse¬ 
quent  procurement. 

(2)  Where  an  agency  has  recom¬ 
mended  changing  the  specification  con¬ 
sistent  with  the  deviations  it  has  taken 
and  reported,  those  deviations  may  be 
continued  until  such  time  as  the  recom¬ 
mended  change  is  coordinated  and 
incorporated  in  the  specification;  pro¬ 
vided,  that  where  c(X)rdination  with 
Federal  agencies  and  industry,  as  appli¬ 
cable,  does  not  result  in  acceptance  of 
the  change,  such  deviations  shall  not  be 
authorized  by  the  agency  in  subsequent 
procurement. 

§  1—1.305—4  Optional  use  of  Interim 
Federal  Specifications. 

Interim  Federal  Specifications  are  for 
optional  use.  All  agencies  are  urged  to 
make  maximum  use  of  Interim  Federal 
Specifications  and  to  submit  statements 
of  suggested  changes  to  the  assigned 
agency  for  (X)nsideration  in  further  de¬ 
velopment  of  the  specifications  for 
promulgation  as  Federal  Specifications. 

§  1—1.305—5  Use  of  Federal  and  Interim 
Federal  Specifications  in  Federal  con¬ 
struction  contracts. 

When  material,  equipment,  or  services 
for  which  a  Federal  or  Interim  Federal 
Specification  is  available  are  specified  in 
connection  with  Federal  (X)nstruction, 
the  Federal  or  Interim  Federal  Specifica¬ 
tion  shall  be  made  a  part  of  the  specifi¬ 
cation  for  the  construction  contract, 
subject  to  the  provisions  in  section 
1-1.305, 


§  1-1.305-6  Military  and  departmental 
speci  fications. 

If  no  Federal  Specification  is  available, 
existing  Interim  Federal,  military,  and 
departmental  specifications  which  are 
listed  in  the  Index  of  Federal  Specifica¬ 
tions  and  Standards  should  be  consid¬ 
ered  and,  wherever  practicable,  used  by 
any  agency  having  need  therefor,  con¬ 
sistent  with  the  agency’s  procedures 
establishing  priority  for  use  of  such 
specifications. 

§  1—1.306  Standards.* 

“Standards,”  as  used  in  this  s^tion 
1-1.306,  are  descriptions  which  establish 
engineering  or  technical  limitations  and 
applications  fdr  materials,  processes, 
methods,  designs,  or  drafting  room  and 
other  engineering  practices,  or  any  re¬ 
lated  criteria  deemed  essential  to  achieve 
the  highest  practical  degree  of  uniform¬ 
ity  in  materials  or  products,  or  inter¬ 
changeability  of  parts  used  in  those 
products;  and  which  may  be  used  in 
specifications,  invitations  for  bids,  pro¬ 
posals,  and  contracts.  The  identification 
of  the  categories  and  intended  use  of 
such  standards  are  as  follows: 

(a)  Federal  Standard.  A  standard 
promulgated  by  the  General  Services  Ad¬ 
ministration,  mandatory  for  use  by  all 
executive  agencies,  including  the  Depart¬ 
ment  of  Defense. 

(b)  Interim  Federal  Standard.  A 
standard  intended  for  final  processing 
as  a  new  or  revised  Federal  Standard, 
issued  in  interim  form  for  optional  use 
by  executive  agencies. 

(c)  Military  (.MIL)  Standard.  A 
standard  issued  by  the  Department  of 
Defense  used  «olely  or  predominantly 
by  and  mandatory  on  military  activities. 
This  definition  includes  both  fully  co¬ 
ordinated  and  limited  coordination  mili¬ 
tary  standards. 

(d)  Departmental  Standards.  A  stand¬ 
ard  developed  and  prepared  by,  and  of 
interest  primarily  to,  a  particular  execu-’ 
tive  civilian  agency,  but  which  may  be 
used  in  procurement  by  other  agencies. 

§  1—1.306—1  Mandatory  use  and  appli¬ 
cation  of  Federal  Standards. 

Federal  Standards  shall  be  used  by  all 
executive  agencies,  including  the  Depart¬ 
ment  of  Defense.  Exceptions  to  this 
mandatory  use  requirement  are  as 
follows: 

(a)  The  exceptions  in  section  1-1.305 
relating  to  the  mandatory  use  of  Federal 
Specifications  are  for  application  to  the 
use  of  Federal  Standards. 

(b)  In  a  specific  case  or  class  of  cases 
an  executive  agency  may  be  granted  an 
exception  by  the  General  Services  Ad¬ 
ministration  on  submission  of  an  ade¬ 
quate  justification  therefor. 

§  1—1.307  Purchase  descriptions. 

§  1—1.307—1  Applicability. 

(a)  Purchase  descriptions  may  be  used 
in  the  procurement  of  supplies  or  serv¬ 
ices  only  when  the  use  of  formal  (includ¬ 
ing  interim  and  other  temporary)  Gov- 


*  other  Instructions  concerning  the  use  of 
standards  that  are  of  Interest  and  applicable 
to  executive  agencies,  but  which  are  of  no 
interest  to  the  public,  are  contained  in  Gen¬ 
eral  Services  Administration  Regulation 
1-VI,  Part  2.  ' 
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enunent  specifications  and  standards  to 
describe  such  supplies  or  services  is  not 
required  under  applicable  regulations. 
(See  sections  1-1.305  and  1-1.306.)  How¬ 
ever,  where  the  use  of  a  formal  specifi¬ 
cation  or  standard  is  required,  use  of 
supplementary  descriptive  information 
which  is  consistent  with  the  specification 
or  standard  is  permissible. 

(b)  Purchase  descriptions  used  In 
competitive  procurements  shall  not  spec¬ 
ify  a  product  having  features  which  are 
peculiar  to  the  product  of  one  manufac¬ 
turer,  producer,  or  distributor,  and 
thereby  preclude  consideration  of  a  prod¬ 
uct  of  another  company,  unless  it  has 
been  determined  that  those  particular 
features  are  essential  to  the  Govern-* 
ment’s  requirements,  and  that  similar 
products  of  other  companies  lacking 
those  features  would  not  meet  the  mini¬ 
mum  requirements  for  the  item. 

(c)  Purchase  descriptions,  as  well  as 
other  forms  of  specifications,  must  ac¬ 
curately  reflect  the  needs  of  the  Gov¬ 
ernment. 

§  1—1.307—2  General  requirements. 

Except  as  otherwise  provided  in  sec¬ 
tions  1-1.307-3  and  1-1,307-4  purchase 
descriptions  shall  clearly  and  accurately 
describe  the  technical  requirements  or 
desired  performance  characteristics  of 
the  supplies  or  services  to  be  procured; 
and,  when  appropriate,  the  testing  pro¬ 
cedures  which  will  be  used  in  determin¬ 
ing  whether  such  requirements  or  char¬ 
acteristics  are  met.  When  necessary, 
preservation,  packaging,  packing,  and 
marking  requirements  shall  be  included. 

.  Piuchase  descriptions  may  contain  refer¬ 
ences  to  formal  Government  specifica¬ 
tions  and  standards  which  are  to  form  a 
portion  of  the  purchase  description. 

§  1—1 .307—3  Commercial,  and  State  and 
local  gOTernment  specifications  and 
standards. 

Purchase  descriptions  may  include  or 
consist  of  references  to  specifications 
and  standards  issued,  promulgated,  or 
adopted  by  technical  societies  or  asso- 
(^ations,  or  State  and  local  governments, 
if  such  specifications  and  standards  (a) 
are  widely  recognized  and  used  in  com¬ 
mercial  practice,  (b)  conform  to  the  re¬ 
quirements  of  section  1-1.307-2,  and  (c) 
are  readily  available  to  suppliers  of  the 
supplies  or  services  to  be  procured. 

§  1—1.307—4  Brand  name  products  or 
equal. 

Purchase  descriptions  may  consist  of 
references  to  one  or  (preferably)  more 
commercial  products  described  by  brand 
name  and  make  or  model  number  or 
other  appropriate  nomenclature  (by 
which  such  products  are  offered  for  sale 
to  the  public  by  particular  manufac¬ 
turers,  producers,  or  distributors)  fol¬ 
lowed  by  the  words  “or  equal.”  Such 
purchase  descriptions,  known  as  “brand 
name  or  equal”  purchase  descriptions, 
shall  be  used  in’  accordance  with  sec¬ 
tions  1-1.307-5  through  1-1.307-9,  and 
shall  contain  the  following  information, 
to  the  extent  available,  and  such  other 
information  as  is  necessary  to  describe 
the  item  required: 

(a)  Complete  common  generic  iden¬ 
tification  of  the  item  required,  together 
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with  a  description  of  the  main  and  re¬ 
quired  characteristics. 

(b)  Complete  name  of  manufacturer, 
producer,  or  distributor  of  each  brand 
name  product  referenced.  (Also,  address 
if  company  is  not  well  known.) 

(c)  Applicable  model,  make,  or  catalog 
number  for  each  brand  name  product 
referenced,  and  the  catalog  in  which  it 
appears. 

When  necessary  to  describe  adequately 
the  item  required,  an  applicable  catalog 
description,  or  pertinent  extracts  there¬ 
from,  may  be  used,  providing  such  de¬ 
scription  is  identified  in  the  invitation  as 
being  that  of  the  particular  named  man¬ 
ufacturer,  producer,  or  distributor. 

§  1—1.307—5  Limitations  on  use  of 
brand  name  or  equal  purchase  de« 
scriptions. 

Brand  name  or  equal  purchase  de¬ 
scriptions  may  be  used  only  under  the 
circumstances  in  (a)  or  (b)  below: 

(a)  When  a  suitable  formal  Govern¬ 
ment  specification  or  standard  is  not 
available,  and  a  purchase  description  of 
the  type  referred  to  in  section  1-1.307-3 
is  inadequate  or  unavailable,  and  a  pur¬ 
chase  description  meeting  the 'general 
requirements  of  section  1-1.307-2  cannot 
be  prepared  because — 

(1)  Construction  or  composition  of 
the  product  to  be  procured  is  too  techni¬ 
cally  involved; 

(2)  Public  exigency  or  military  ne¬ 
cessity  precludes  timely  development;  or 

(3)  It  Is  impracticable  or  uneco¬ 
nomical  to  prepare  a  purchase  descrip¬ 
tion. 

(b)  When  purchasing  items  for  au¬ 
thorized  resale,  except  military  clothing. 

(c)  The  product  to  be  referenced 
must,  in  any  event,  be  regularly  offered 
for  sale  to  the  public. 

(d)  When  a  brand  name  or  equal  de¬ 
scription  is  used,  a  notation  shall  be 
made  in  the  case  file  as  to  the  reasons 
therefor. 

§  1—1.307—6  Invitation  for  bids,  brand 
name  or  equal  descriptions. 

.  When  a  brand  name  or  equal  purchase 
description  is  included  in  an  invitation 
for  bids: 

(a)  The  following  shall  be  inserted 
after  each  item  so  described  in  the  invi¬ 
tation.  for  completion  by  the  bidder — 
Bidding  on: 

Manufacturer’s  Name _ Brand _ No. 

(b)  In  addition,  the  following  clause 
shall  be  included  in  the  invitation: 

Brand  Names 

(For  the  purpose  of  this  clause  references 
to  “brand  name’’  shall  mean  brand  name 
and/or  make  or  model  number.) 

(a)  If  articles  have  been  Identified  in  this 
Invitation  by  a  “brand  name  or  equal’’  de¬ 
scription,  such  reference  Is  Intended  to  be 
descriptive,  but  not  restrictive,  and  Is  for 
the  sole  purpose  of  Indicating  to  prospective 
bidders  a  description  of  articles  that  will  be 
satisfactory.  Bidders  are  not  expected  to 
furnish  exact  duplicates  but  only  articles 
which  are  equal,  insofar  as  the  Government’s 
needs  are  concerned,  to  the  referenced  brand 
name  articles.  Bids  offering  articles  other 
than  brand  name  articles  referenced  In  this 
Invitation  will  be  considered  only  If  such 
.offered  articles  are  clearly  Identified  in  the 
bids  and  bidders  furnish  with  their  bids  (1) 


descriptive  material,  including  cuts.  Illus¬ 
trations.  drawings,  or  other  graphic  material, 
which  wiU  clearly  show  the  characteristics 
of  the  articles  offered,  and  (2)  a  statement 
showing  In  detail  the  differences  between  the 
articles  offered  and  those  referenced  In  the 
Invitation.  Failure  to  furnish  the  Informa¬ 
tion  required  by  (1)  and  (2)  above  will  re¬ 
quire  rejection  of  the  bids. 

(b)  Unless  the  bidder  clearly  indicates 
in  his  bid  that  he  is  offering  a  different 
article,  his  bid' shall  be  considered  as  offering 
a  brand  name  article  referenced  in  the 
invitation. 

(c)  Bidders  are  cautioned  that  In  evalu¬ 
ating  bids  offering  articles  other  than  the 
brand  names  referenced  Jn  the  invitation, 
the  Government  will  consider  that  the  bid¬ 
der  intends  to  bind  himself  to  furnish  only 
the  articles  described  In  his  bid  and  any 
attached  descriptive  material. 

If  a  bidder  offering  brand  name  articles 
which  differ  from  those  articles  referenced 
In  the  invitation  proposes  to  modify  the 
brand  name  articles  he  has  Identified  In 
hls  bid  so  as  to  make  the  (^ered  articles 
equal  those  referenced  Insofar  as  the  needs 
of  the  Government  are  concerned,  he  shall 
(1)  Include  In  hls  bid  a  clear  description 
of  such  proposed  modifications,  or  (2)  clear¬ 
ly  mark  any  descriptive  material  to  show  the 
proposed  modifications.  Modifications  {iro- 
posed  after  bid  opening  will  not  be  con¬ 
sidered. 

§  1—1.307—7  Bid  evaluation  and  award, 
brand  name  or  equal  descriptions. 

(a)  Bids  offering  articles  which  differ 
from  brand  name  articles  referenced  in 
the  invitation  for  bids  shall  be  consid¬ 
ered  for  award  when  the  contracting 
o£Scer  determines,  in  accordance  with 
the  terms  of  the  clause  in  section  1- 
1.307-6(b),  that  such  articles  are  equal, 
insofar  as  the  needs  of  the  Government 
are  concerned,  to  the  articles  referenced. 
Rejection  of  bids  shall  not  be  based  on 
minor  differences  in  design,  construc¬ 
tion,  or  features  which  do  not  affect  the 
suitability  of  an  article  for  its  intended 
use. 

(b)  Notices  of  award  shall  identify  the 
specific  articles  (including  any  brand 
name  and/or  make  or  model  number 
and  any  modifications  of  such  brand 
name  article  specified  in  the  bid)  which 
the  contractor  has  offered  to  furnish  re¬ 
gardless  of  whether  such  articles  are  or 
are  not  of  the  brand  name  referenced 
in  the  invitation  for  bids. 

§  1—1.307—8  Procedure  for  negotiated 
procurements  and  small  purchases. 

(a)  The  policies  and  procedures 
prescribed  in  sections  1-1.307-6  and 
1-1.307-7  for  formally  advertised  pro¬ 
curements  shall  be  generally  applicable 
to  negotiated  procurements. 

(b)  The  clause  in  section  l-1.307-6(b) 
may  be  adapted  for  use  in  negotiated 
procurements.  If  use  of  the  clause  is 
not  practicable  (as  may  be  the  case  in 
exigency  purchases),  suppliers  shall  be 
suitably  informed  that  proposals  offering 
articles  different  from  the  articles  refer¬ 
enced  by  brand  name  will  be  considered 
if  the  contracting  officer  determines  that 
such  offered  articles  are  equal  in  all  sig¬ 
nificant  and  material  respects  to  the 
articles  referenced. 

(c)  In  small  purchases  within  open- 
market  limitations,  such  policies  and 
procedures  shall  be  applicable  to  the  ex¬ 
tent  practicable. 
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§  1—1 .307—9  Inspection  and  acceptance. 

Inspection  and  acceptance  of  deliveries 
shall  be  made  on  the  basis  of  the  item 
described  in  the  notice  of  award  and/or 
contract. 

§  1—1.308  [Reserved.] 

§  1-1.309  [Reserved.] 

§  1—1.310  Responsible  prospective  con¬ 
tractor. 

§  1-1.310-1  Scope. 

Section  1-1.310  prescribes  policy  and 
procedures  governing  execiitive  agencies 
in  determining,. before  award,  whether 
prospective  contractors  for  furnishing 
the  Government  supplies  or  nonpersonal 
services  (including  construction)  qualify 
as  responsible. 

§  1-1.310-2  General. 

The  award  of  contracts  to  bidders  who 
are  not  responsible  is  a  disservice  to  the 
Government,  which  may,  by  such  awards, 
be  denied  acceptable  supplies  or  services 
within  'the  time  required.  It  frequently 
is  inequitable  to  the  contractors  them¬ 
selves.  who  may  suffer  hardship,  some¬ 
times  even  business  failure,  as  a  result 
of  defaults,  deductions,  and  rejections 
because  of  inability  to  meet  contract  re¬ 
quirements.  Moreover,  such  awards  are 
unfair  to  other  c(Hnpeting  bidders,  cap¬ 
able  of  performance,  and  discourage 
them  from  bidding  on  future  procure¬ 
ments.  It  is  essential,  therefore,  that 
precautions  be  taken  to  award  contracts 
only  to  reliable  and  capable  bidders  who 
can  reasonably  be  expected  to  comply 
with  contract  requirements. 

§  1—1.310—3  Applicability. 

This  section  1-1.310  is  applicable  to  all 
procurements  made  by  executive  agencies 
in  the  United  States,  its  possessions, 
Hawaii,  and  Puerto  Rico  and,  to  the  ex¬ 
tent  practicable,  in  other  places.  It  is 
not  applicable  to  orders  placed  imder 
existing  Government  contracts,  or  to 
procurements  from:  (a)  other  govern¬ 
ments  (foreign.  State,  or  local)  or  their 
instrumentalities;  (b)  other  United 
States  Government  departments  and 
agencies  or  their  instrumentalities  (such 
as.  Federal  Prison  Industries,  Inc.) ;  and 
(c)  National  Industries  for  the  Blind. 

§  1—1.310—4  General  policy. 

It  is  the  policy  that  contracts  shall  be 
'awarded  only  to  responsible  prospective 
contractors.  A  “responsible  prospective 
contractor”  is  one  which  is  found  by  the 
contracting  oflBcer  to  meet  the  minimum 
standards  set  forth  iii  section  1-1.310-5 
and  such  additional  standards  as  may  be 
prescribed  for  specific  procurements  by 
the  agency  concerned. 

§  1—1.310—5  Standards. 

(a)  In  order  to  qualify  as  responsible, 
a  prospective  contractor  must,  in  the 
opinion  of  the  contracting  officer,  meet 
the  following  standards  as  they  relate 
to  the  psuticular  procurement  under 
consideration: 

(1)  Is  a  manufacturer,  regular 
dealer,  service  contractor,  or  construc¬ 
tion  contractor  (as  defined  in  Subpart 
1-1.2),  or  such  other  person  or  firm  as 
may  be  found  by  the  agency  concerned 


to  be  qualified  and  responsible  as  a  soiu*ce 
of  supply; 

(2)  Has  adequate  financial  re¬ 
sources  for  perforqjance,  or  has  the  abil¬ 
ity  to  obtain  such  resourpes  as  required 
during  performance; 

(3)  Has  the  necessary  experience, 
organization,  technical  qualifications, 
skiUs.  and  facilities,  or  has  the  ability  to 
obtain  them  (including  probable  sub¬ 
contractor  arrangements) ; 

(4)  Is  able  to  comply  with  the  pro¬ 
posed  or  required  time  of  delivery  or 
performance  schedule; 

(5)  Has  a  satisfactory  record  of 
integrity,  judgment,  and  performance 
(contractors  which  are  seriousljr  delin¬ 
quent  in  current  contract  performance, 
considering  the  niunber  of  contracts  and 
the  extent  of  delinquencies  of  each,  shall, 
in  the  absence  of  evidence  to  the  con¬ 
trary  or  compelling  circumstances,  be 
presumed  to  be  unable  to  fulfill  this 
requirement) ; 

(6)  Has  not  indicated  an  unwilling¬ 
ness  or  inability  to  conform  to  the 
requirements  of  the  standard  nondis¬ 
crimination  clause ;  and 

(7)  Is  otherwise  qualified  and  eligi¬ 
ble  to  receive  an  award  under  applicable 
laws  and  regulations. 

(b)  Acceptable  evidence  of  "ability  to 
obtain”  financial  resources,  experience, 
organization,  technical  qualifications, 
skills,  and  facilities  (see  (a)  (2)  and  (3), 
above) .  generally  shall  be  a  firm  commit¬ 
ment  or  arrangement  for  the  rental, 
purchase,  or  other  acquisition  thereof., 

§  1-1.310-6  Determination  of  responsi¬ 
bility. 

(a)  No  contract  shall  be  awarded  to 
any  person  or  firm  unless  the  contract¬ 
ing  officer  has  first  determined  that  such 
person  or  firm  is  responsible  within  the 
meaning  of  sections  1-1.310-4  and  1- 
1.310-5.  The  signing  of  a  contract  shall 
be  deemed  to  be  a  certification  by  the 
contracting  officer  that  he  has  deter¬ 
mined  that  the  prospective  contractor  is 
responsible  with  respect  to  that  contract. 

(b)  In  any  case  where  the  procure¬ 
ment  exceeds  $10,000,  and  the  contract¬ 
ing  officer  (or  contracting  agency)  con-  " 
aiders  such  a  statement  advisable  for 
justification  or  other  reasons,  the  con¬ 
tracting  officer  shall  prepare,  sign,  and 
place  in  the  contract  file  a  statement  of 
the  facts  on  which  the  determination  of 
responsibility  was  based.  Relevant  fac¬ 
tors  for  consideration  in  determining 
whether  such  a  statement  is  advisable 
would  include  the  value,  importance,  or 
technical  aspects  of  the  procurement,  or 
the  fact  that  a  pre-award  on-site  evalua¬ 
tion  was  considered  necessary  and  that  it 
was  made.  Any  supporting  documents 
or  reports,  including  reports  of  pre¬ 
award  on-site  evaluation  and  any  infor¬ 
mation  to  support  determinations  of 
responsibility  of  subcontractors,  should 
be  filed  with  the  statement. 

§  1—1,310—7  Information  regarding  re¬ 
sponsibility. 

Before  making  a  determination  of  re¬ 
sponsibility.  the  contracting  officer  shall 
have  sufficient  current  information  to 
satisfy  himself  that  the  prospective  con¬ 
tractor  meets  the  standards  in  section 
1-1.310-5.  Information  from  the  follow¬ 


ing  sources  should  be  utilized  before  con¬ 
sidering  making  a  pre-award  on-site 
evaluation: 

(a)  Information  f^  >m  the  prospective 
contractor,  including  representations  and 
other  data  contained  in  bids  and  pro¬ 
posals,  or  other  written  statements  or 
commitments,  such  as  financial  assist¬ 
ance  and  subcontracting  arrangements. 

(b)  Other  existing  information  within 
the  agency,  including  financial  data,  the 
list  of  debarred  and  ineligible  bidders 
(see  Subpart  1-1.6),  and  records  con¬ 
cerning  contractor  performance. 

(c)  Publications,  including  credit  rat¬ 
ings,  and  trade  and  financial  journals. 

(d)  Other  sources,  including  banks, 
other  flnanciarcompanies,  and  Govern¬ 
ment  departments  and  agencies. 

§  1— I.SIO— 8  Capacity  and  credit  of 
small  business  concerns. 

In  the  case  of  a  prospective  contractor 
which  is  a  small  business  concern,  if  the 
contracting  officer  is  not  satisfied  that 
the  prospective  contractor  meets  the 
standards  in  section  1-1.310-5  only  be-' 
cause  of  the  lack  of  adequate  capacity  or 
credit,  he  shall,  before  making  a  respon¬ 
sibility  determination,  comply  with  the 
requirements  concerning  Certificates  of 
Competency  issued  by  the  Small  Business 
Administration  (see  Subpart  1-1.7). 

§  1—1.310—9  Pre-award  on-site  evalua¬ 
tion. 

(a)  A  pre-award  on-site  evaluation  Is 
an  inspection  of  facilities  and  equipment 
with  which  a  prospective  contractor  j^ro- 
poses  to  perform  a  contract,  including  in¬ 
terviews  with  contractor  personnel.  'It 
is  made  at  the  direction  of  the  contract¬ 
ing  officer,  generally  by  Government  spe¬ 
cialists,  to  provide  needed  responsibility 
information. 

(b)  Pre-award  on-site  evaluations 
need  normally  not  be  performed  when 
the  information  sources  stated  in  section 
1-1.310-7  yield  sufficient  data  to  enable- 
a  contracting  officer  to  make  a  determi¬ 
nation  regarding  the  responsibility  of  a 
prospective  contractor.  Generally,  pre¬ 
award  on-site  evaluations  are  not  neces¬ 
sary  in  connection  with  contracts  of  less 
than  $10,000. 

(c)  Pre-award  on-site  evaluations 
shall  cover  only  those  standards  or  por¬ 
tions  thereof  concerning  which  informa¬ 
tion  available  (from  the  sources  listed  in 
section  1-1.310-7)  appears  to  be  not  cur¬ 
rent,  sufficient,  or  reliable. 

§  1—1.310—10  Performance  records. 

Such  records  of  contractor  past  per¬ 
formance  shall  be  maintained  as  are 
considered  necessary  for  the  use  of  con¬ 
tracting  officers  in  placing  new  procure¬ 
ments.  Records  in  more  complete  de¬ 
tail  should  be  maintained  on  contractors 
which  have  indicated  by  past  actions 
that  the  character  of  their  performance 
on  contracts  is  quesUonable,  and  on  new 
contractors  whose  renability  has  not  been 
established. 

§  1—1.310—11  Subcontractor  responsi¬ 
bility. 

Generally,  the  evaluation  of  the  quali¬ 
fications  of  subcontractors  is  a  function 
of  the  prime  contractor.  However,  to/ 
the  extent  that  a  prospective  contractor 
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cannot  meet  the  standard  in  section 
l-.1.310-5(a)  (3)  except  by  means  of  pro¬ 
posed  subcontracting,  the  prospective 
prime  contractor  shall  not  be  considered 
fto  be  responsible  unless  recent  perform¬ 
ance  history  Indicates  an  acceptable  pur¬ 
chasing  and  subcontracting  system  or 
prospective  major  subcontractors  are 
determined  by  the  contracting  officer  to 
satisfy  that  standard. 

§  1—1.311  Priorities,  allocations,  and  al¬ 
lotments. 

In  the  interest  of  maintaining  a  mini¬ 
mum  priorities  and  allocations  system  as 
a  mobilization  preparedness  measure, 
agencies  shall  require  contractors  to  use 
ratings  and  allotment  authority  to  sup¬ 
port  defense  needs  to  the  extent  requir^ 
by  regulations  of  the  Business  and  De¬ 
fense  Services  Administration,  Depart¬ 
ment  of  Commerce. 

§  1—1.312  [Reserved.] 

§  1—1.313  Records  of  contract  actions. 

Each  contract  file  should  contain  docu¬ 
mentation  of  actions  taken  with  respect 
to  each  contract,  including  final  dispo¬ 
sition.  To  the  extent  that  retained 
copies  of  documents  do  not  represent  all 
actions  taken,  suitable  memoranda  or 
a  summary  statement  of  suqh  undocu¬ 
mented  actions  should  be  prepared 
promptly  and  be  retained  in  the  contract 
file. 

§  1—1.314  Solicitations  for  informa¬ 
tional  or  planning  purposes. 

'  It  is  the  general  policy  of  the  Gtovem- 
ment  to  solicit  bids,  proposals,  or  quota¬ 
tions  only  where  there  is  a  definite  in¬ 
tention  to  award  a  contract.  However, 
in  some  cases  requests  for  informational 
or  planning  purposes  may  be  Justified. 
In  such  cases  the  request  shall  clearly 
state  its  purpose,  explaining  that  the 
Government  does  not  intend  to  award  a 
contract  on  the  basis  of  the  request,  or 
otherwise  pay  for  the  information 
solicited. 

§  1—1.315  Use  of  liquidated  damages 
provisions  in  procurement  contracts. 

§  1—1.315—1  General. 

This  section  1-1.315  prescribes  (a) 
policy  which  shall  govern  executive 
agencies  in  the  use  of  liquidated  dam¬ 
ages  provisions  in  contracts  for  supplies 
and  services,  including  construction,  en¬ 
tered  into  by  formal  advertising  or  by 
negotiation,  and  (b)  a  provision  which 
shall  be  inserted  in  contracts  for  sup¬ 
plies  and  services,  other  than  construc¬ 
tion,  when  liquidated  damages  are 
stipulated. 

§  1-1.315-2  Policy. 

(a)  .Liquidated  damages  provisions 
may  be  used  only  where  both:  (1)  the 
time  of  delivery  or  performance  is  such 
an  important  factor  in  the  award  of 
the  contract  that  the  Government  may 
reasonably  expect  to  suffer  damage  if 
the  delivery  or  performance  is  delayed, 
and  (2)  the  extent  or  amount  of  such 
damage  would  be  difficult  or  impossible 
of  ascertainment  or  proof. 

(b)  In  making  decisions  as  to  whether 
liquidated  damages  provisions  are  to  be 
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used,  consideration  should  be  given  to 
their  probable  effect  on  such  matters  as 
pricing,  competition,  and  the  costs  and 
difficulties  of  contract  administration, 
as  well  as  the  availability  of  provision 
elsewhere  in  the  contract  for  recovery 
of  excess  costs  in  termination  cases. 

(c)  The  rate  of  liquidated  damages 
stipulated  must  be  reasonable  in  relation 
to  anticipated  damages,  considered  on  a 
case-by-case  basis,  since  liquidated  dam¬ 
ages  fixed  without  any  reasonable  refer¬ 
ence  to  probable  damages  may  be  held 
to  be  not  compensation  for  anticipated 
damages  caused  by  delay,  but  a  penalty, 
and  therefore  unenforceable. 

(d)  Where  a  liquidated  damages  pro¬ 
vision  is  included  in  a  contract  and*  a 
basis  for  termination- for  default  exists, 
appropriate  action  should  be  taken  ex¬ 
peditiously  by  the  Gtovernment  to  obtain 
performance  by  the  contractor  or  to  ex¬ 
ercise  its  right  to  terminate  as  provided 
in  the  contract.  If  delivery  or  perform¬ 
ance  is  desired  after  termination  for 
default,  efforts  must  be  made  to  obtain 
either  delivery  or  performance  elsewhere 
within  a  reasonable  time.  Efficient  ad¬ 
ministration  of  contracts  containing 
liquidated  damages  provisions  is  impera¬ 
tive  to  prevent  undue  loss  to  defaulting 
contractors  and  to  protect  the  interests 
of  the  Government. 

(e)  Whenever  any  contract  includes  a 
provision  for  liquidated  damages  for  de¬ 
lay,  the  Comptroller  General,  on  the  rec¬ 
ommendation  of  the  head  of  the  agency 
concerned,  is  authorized  and  empowered, 
by  law,  to  remit  the  whole  or  any  part  of 
such  damages  as  in  his  discretion  may  be 
just  and  equitable. 

§  1—1.315—3  Contract  provisions. 

(a)  Supply  or  service  contracts. 
When  a  liquidated  damages  provision  is 
to  be  used  in  a  supply  or  service  contract 
which  includes  Standard  Form  32,  Gen¬ 
eral  Provisions  (Supply  Contract),  the 
following  provision  shall  be  inserted  in 
the  invitation  for  bids  and  an  appro¬ 
priate  rate(s)  of  liquidated  damages 
(determined  pursuant  to  section  1-1.315- 
2)  shall  be  stipulated: 

Liquidated  Damages 

Article  11(f)  of  Standard  Form  32,  General 
Provisions  (Supply  Contract),  Is  redesig¬ 
nated  as  Article  11(g)  and  the  following  U 
Inserted  as  Article  11(f): 

(f)  (1)  In  the  event  the  Government  exer¬ 
cises  Its  right  of  termination  as  provided  in 
paragraph  (a)  above,  the  Contractor  shall  be 
liable  to  the  Government  for  excess  costs  as 
provided  in  paragraph  (b)  above  and,  in 
addition,  for  liquidated  damages,  in  the 
amount  set  forth  elsewhere  in  this  contract, 
as  fixed,  agreed,  and  liquidated  damages  for 
each  calendar  day  of  delay,  until  such  time 
as  the  Government  may  reasonably  obtain 
delivery  or  performance  of  similar  supplies  or 
services. 

(11)  If  the  contract  is  not  so  terminated, 
notwithstanding  delay  as  provided  in  para¬ 
graph  (a)  above,  the  Contractor  shall  con¬ 
tinue  performance  and  be  liable  to  the  Gov¬ 
ernment  for  such  liquidated  damages  for 
each  calendar  day  of  delay  until  the  supplies 
are  delivered  or  services  performed. 

(ill)  The  Contractor  shall  not  be  liable  for 
liquidated  damages  for  delays  due  to  causes 
which  would  relieve  him  from  liability  for 
excess  costs  as  provided  in  paragraph  (c)  of 
this  clause. 


.(b)  Construction  contracts.  Liqui¬ 
dated  damages  provisions  for  construc¬ 
tion  contracts  are  contained  in  the 
Termination  for  Default-Damages  for 
Delay-Time  Extensions  clauses  of  both 
Standard  Form  19,  Invitation,  Bid  and 
Award  (Construction,  Alteration  or  Re¬ 
pair)  ,  and  Standard  Form  23A,  General 
Provisions  (Construction  Contracts). 

Subpart  1-1.4 — [Reserved! 

Subpart  1—1 .5— Contingent  Fees 
§  1—1.500  Scope  of  subpart. 

This  subpart  prescribes  the  use  by  ex¬ 
ecutive  agencies  of  the  “covenant  against 
contingent  fees”  and  sets  forth  the 
policies,  forms,  methods,  procedure,  prin¬ 
ciples.  and  standards  related  thereto. 
The  requirements  of  this  subpart  have 
as  their  objective  the  prevention  of  im¬ 
proper  infiuence  in  connection  with  the 
obtaining  of  Government  contracts.Hhe 
elimination  of  arrangements  which  en¬ 
courage  the  payment  of  inequitable  and 
exorbitant  fees  bearing  no  reasonable 
relationship  to  the  services  actually  per¬ 
formed,  and  the  prevention  of  unwar¬ 
ranted  expenditure  of  public  funds  which 
inevitably  results  therefrom>  The  meth¬ 
ods  used  to  achieve  these  objectives  are 
the  requirement  for  disclosure  of  the  de¬ 
tails  of  arrangements  under  which  agents 
represent  concerns  in  obtaining  Govern¬ 
ment  contracts,  and  the  prohibiting,  by 
use  of  the  covenant  against  contingent 
fees,  of  certain  types  of  contractor-agent 
arrangements. 

§  1—1.501  Applicability. 

The  provisions  of  this  subpart  apply 
to  all  contracts  for  the  procurement  of 
personal  property  and  nonpersonal  serv¬ 
ices.  including  the  procurement  of  con¬ 
struction.  The  (Criminal  Code  will  apply 
in  any  case  involving  actual  criminal 
conduct. 

§  1—1.502  Improper  influence. 

The  term  “improper  influence”  means 
influence,  direct  or  indirect,  which  in¬ 
duces  or  tends  to  induce  consideration 
or  action  by  any  employee  or  officer  of 
the  United  States  with  respect  to  any 
Government  contract  on  any  basis  other 
than  the  merits  of  the  matter. 

§  1—1.503  Covenant. 

Executive  agencies  shall  Include  in 
every  negotiated  or  advertised  contract 
a  “covenant  against  contingent  fees” 
substantially  as  follows  (set  forth  as 
article  20  of  Standard  Form  32,  General 
Provisions  (Supply  Contract),  and  ar¬ 
ticle  15  of  Standard  Form  23A,  General 
Provisions  (Construction  Contract) ) : 

Covenant  Against  Contingent  Fees 

The  Contractor  warrants  that  no  person  or 
selling  agency  has  been  employed  or  retained 
to  solicit  or  secure  this  contract  upon  an 
agreement  or  understanding  for  a  commis¬ 
sion,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees  or  bona 
fide  established  commercial  or  selling  agen¬ 
cies  maintained  by  the  Contractor  for  the 
purpose  of  securing  business.  For  breach  or 
violation  of  this  warranty  the  Government 
shall  have  the  right  to  annul  this  contract 
without  liability  or  In  Its  discretion  to  deduct 
from  the  contract  price  or  consideration  the 
full  amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 
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RULES  AND  REGULATIONS 


§  1— 1.S04  General  principles  and  stand¬ 
ards  applicable  to  the  covenant. 

§  1—1.504—1  Use  of  principles  and 
standards. 

The  principles  and  standards  set  forth 
in  this  subpart  are  intended  to  be  used 
as  a  guide  in  the  negotiation,  awarding, 
administration,  and  enforcement  of 
Government  contracts. 

§  1—1.504—2  Contingent  character  of  the 
fee. 

Any  fee  whether  called  commission, 
percentage,  brokerage,  or  contingent  fee, 
or  otherwise  denominated,  is  within  the 
purview  of  tl^  covenant  if,  in  fact,  any 
portion  thereof  is  dependent  upon  suc¬ 
cess  in  obtaining  or  securing  the  Gov¬ 
ernment  contract  or  contracts  involved. 
The  fact,  however,  that  a  fee  of  a  con¬ 
tingent  nature  is  involved  does  not  pre¬ 
clude  a  relationship  which  qualifies 
imder  the  exceptions  to  the  prohibition 
of  the  covenant. 

§  1—1.504—3  Exceptions  to  tlie  prohihi- 
tion. 

There  are  excepted  from  the  prohibi¬ 
tion  of  the  covenant  “bona  fide  em¬ 
ployees*’  and  “bona  fide  established 
commercial  or  selling  agencies  main¬ 
tained  by  the  contractor  for  the  purpose 
of  securing  business.” 

§  1—1.504—4  Bona  Ode  employee. 

(a)  The  term  “bona  fide  employee,” 
for  the  purpose  of  the  exception  to  the 
prohibition  of  the  covenant,  means  an 
individual  (including  a  corporate  officer) 
employed  by  a  concern  in  good  faith  to 
devote  his  full  time  to  such  concern  and 
no  other  concern  and  over  whom  the 
concern  has  the  right  to  exercise  super¬ 
vision  and  control  as  to  time,  place,  and 
manner  of  performance  of  work.  It  is 
recognized  that  a  concern,  especially  a 
small  business  concern,  may  employ  an 
individual  who  represents  other  con¬ 
cerns.  The  factors  set  forth  in  section 
l-1.504-5(b)  except  subparagraph  (4) 
thereof,  shall  be  applied  to  determine 
whether  such  an  indiWdual  comes  within 
the  exception  to  the  prohibition  of  the 
covenant. 

(b)  The  hiring  must  contemplate  some 
continuity  and  it  may  not  be  related  only 
to  the  obtaining  of  one  or  more  specific 
Government  contracts. 

(c)  An  employee  is  not  “bona  fide” 
who  seeks  to  obtain  any  Government 
contract  or  contracts  for  his  employer 
through  the  use  of  improper  influence 
or  who  holds  himself  out  as  being  able 
to  obtain  any  Government  contract  or 
contracts  through  improper  influence. 

(d)  A  person  may  be  a  bona  fide  em¬ 
ployee  whether  his  compensation  is  on 
a  flxed  salary  basis  or,  when  customary 
in  the  trade,  on  a  percentage,  commis¬ 
sion  or  other  contingent  basis,  or  a 
combination  of  the  foregoing. 

§  1—1.504—5  Bona  fide  established  com¬ 
mercial  or  selling  agency  maintained 
by  the  contractor  for  the  purpose  of 
securing  business. 

(a)  An  agency  or  agent  is  not  “bona 
fide”  which  seeks  to  obtain  any  Govern¬ 
ment  contract  or  contracts  for  its  prin¬ 
cipals  through  the  use  of  improper  in¬ 
fluence  or  which  holds  itself  out  as  being 


able  to  obtain  any  Government  contract 
or  contracts  through  improper  influence. 

(b)  In  determining  whether  an  agency 
is  a  “bona  fide  established  commercial 
or  selling  agency  maintained  by  the  con-  , 
tractor  for  the  purpose  of  securing  busi¬ 
ness,”  the  factors  set  forth  below  shall 
be  considered.  They  are  necessarily  in¬ 
capable  of  exact  measurement  or  precise 
definition  and  it  is  neither  possible  nor 
desirable  to  prescribe  the  relative  weight 
to  be  given  any  single  factor  as  against 
any  other  factor  or  as  against  all  other 
factors.  The  conclusions  to  be  reached 
in  a  given  case  will  necessarily  depend 
upon  a  careful  evaluation  of  the  agree¬ 
ment  and  other  attendant  facts  and 
circumstances. 

(1)  The  fees  charged  should  not  be 
inequitable  and  exhorbitant  in  relation 
to  the  services  actually  rendered.  That 
is.  the  compensation  should  be  commen¬ 
surate  with  the  nature  and  extent  of 
the  services  and  should  not  be  excessive ' 
as  compared  with  the  fees  customarily 
allowed  in  the  trade  concerned  for  simi¬ 
lar  services  related  to  commercial  (non- 
Govemment)  business.  In  evaluating 
reasonableness  of  the  fee.  there  should 
be  considered  services  of  the  agent  other 
than  actual  solicitation,  as  for  example, 
technical,  consultant  or  managerial  serv¬ 
ices,  and  assistance  in  the  procurement 
of  essential  personnel,  facilities,  equip¬ 
ment,  materials,  or  subcontractors  for 
performance  of  the  contract. 

(2)  The  selling  agency  should  have 
adequate  knowledge  of  the  products  and 
the  business  of  the  concern  represented, 
as  well  as  other  qualifications  necessary 
to  sell  the  products  or  services  oh  their 
merits. 

(3)  There  should  ordinarily  be  a 
continuity  of  relationship  between  the 
contractor  and  the  agency.  The  tact 
that  the  agency  has  represented  the  con¬ 
tractor  over  a  considerable  period  of 
time  is  a  factor  for  favorable  consider¬ 
ation.  It  is  not  intended,  however,  to 
disqualify  newly  established  contractor- 
agent  relationships  where  a  continuing 
relationship  is  contemplated  by  the 
parties. 

(4)  It  should  appear  that  the  agency 
is  an  established  concern.  The  agency 
may  be  either  one  which  has  been  in 
business  for  a  considerable  period  of 
time  or  a  new  agency  which  is  a  pres¬ 
ently  going  concern  and  which  is  likely 
to  continue  in  business  as  a  commercial 
or  selling  agency  in  the  future.  The 
business  of  the  agency  should  be  con¬ 
ducted  in  the  agency  name  and  charac¬ 
terized  by  the  customary  indicia  of  the 
conduct  of  a  regular  business. 

(5)  The  fact  that  a  selling  agency 
confines  its  selling  activities  to  the  field 
of  Government  contracts  does  not.  in  and 
of  itself,  disqualify  it  under  the  cove- 
naht.  The  fact,  however,  that  the  selling  ^ 
agency  is  employed  to  secure  business 
generally,  that  is,  to  represent  the  con¬ 
cern  in  connection  with  sales  to  the  Gov¬ 
ernment  as  well  as  regular  commercial 
sales  to  non-Govemment  activities  is  a 
factor  entitled  to  favorable  consideration 
in  evaluating  the  case  as  one  coming 
within  the  authorized  exception.  Ar¬ 
rangements  confined,  however,  to  obtain¬ 
ing  Government  contracts,  particularly 


those  involving  a  selling  agency  organ¬ 
ized  immediately  prior  to  or  during 
periods  of  expanded  procurement  re¬ 
sulting  from  conditions  of  national 
emergency,  must  be  closely  scrutinized.  * . 

§  1—1.504—6  Fees  for  “information.” 

Contingent  fees  paid  for  “informa¬ 
tion"  leading  to  obtaining  a  Government 
contract  or  contracts  are  included  in  the 
prohibition  and,  accordingly,  are  in 
breach  of  the  covenant  unless  the  agent 
qualifies  under  the  exception  as  a  bona 
fide  employee  or  a  bona  fide  established 
commercial  or  selling  agency  maintained 
by  the  contractor  for  the  purpose  of 
securing  business. 

§  1—1.505  Representation  and  ''  agree* 
ment  required  from  prospective  coo* 
tractors. 

Except  &s  provided  in  section  1-1.507-3, 
each  executive  agency  shall  inquire  of 
and  secure  a  written  representation  from 
prospective  contractors  as  to  whether 
they  have  employed  or  retained  any  com¬ 
pany  or  person  (other  than  a  full-time 
employee  working  solely  for  the  prospec¬ 
tive  contractor)  to  solicit  or  secure  the 
contract,  and  shall  secure  a  written 
agreement  to  furnish  information  relat¬ 
ing  thereto  as  required  by  the  contract¬ 
ing  officer.  Where  an  invitation  for  bids 
is  issued,  this  inquiry  shall  be  made  (and 
written  representation  and  agreement 
secured)  by  requiring  the  bidder  (or 
contractor)  to  check  the  appropriate  box 
in  the  following  statement  (which  ap¬ 
pears  on  Standard  Form  21,  Bid  Form 
(Construction  Contract) ,  Standard  Form 
30.  Invitation  and  Bid  (Supply  Con¬ 
tract),  and  Standard  Form  33,  Invita¬ 
tion,  Bid  and  Award  (Supply  Contract)) 
to  be  included  in  the  invitation  or  bid 
form: 

The  bidder  represents:  (a)  that  he  □ ' 
has,  □  has  not,  employed  or  retained  any 
company  or  person  (other  than  a  full-time 
bona  fide  employee  working  solely  for  the. 
bidder  to  solicit  or  secure  this  contract,  and 
(b)  that  he  □  has,  □  has  not.  paid  or 
agreed  to  pay  any  company  or  person  (other 
than  a  full-time  bona  fide  employee  working 
solely  for  the  bidder  any  fee,  commission, 
percentage  or  brokerage  fee,  contingent  upon 
or  resulting  from  the  award  of  this  contract; 
and  agrees  to  furnish  information  relating 
to  (a)  and  (b)  above  as  requested  by  the 
Ck>ntracting  Officer.  (Note:  For  interpreta¬ 
tion  of  the  representation,  including  the 
term  ‘‘bona  fide  employee,”  see  Ckxie  of 
Federal  Regulations,  Title  41,  Chapter  I, 
Subpart  1-1.5.) 

§  1—1.506  Interpretation  of  the  repre* 
sentation.  .> 

(a)  For  the  purpose  of  the  represen¬ 
tation  and  agreement  required  from  the 
prospective  contractor,  as  described  in 
section  1-1.505,  the  definition  of  “bona 
fide  employee”  is  as  specified  in  section 
1-1.504-4. 

'(b)  The  fact  that  the  prospective  con¬ 
tractor  retains  a  person  who  does  not 
devote  his  full  time  solely  to  the  prospec¬ 
tive  contractor  does  not  necessarily  mean 
that  the  relationship  involved  is  in 
violation  of  the  covenant  against  con¬ 
tingent  fees  or  that  there  is  any  stigma 
attached  to  the  contractor-agent  rela¬ 
tionship.  It  does  mean,  however,  that 
the  prospective  contractor  must  All  out 
the  representation  in  the  affirmative 
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and,  as  required,  furnish  Information 
with  respect  to  such  employment  /  or 
retention. 

(c)  If  the  representation  would  other¬ 
wise  be  answered  in  the  aflarmative  the 
fact  that  ttie  person  employed  or  retained 
by  the  bidder  or  contractor  is  an  attor¬ 
ney,  or  a  public  relations  consultant,  or 
has  any  other  special  or  professional 
title,  does  not  permit  answer  in  the 
negative. 

§  1—1.507  Use  of  Standard  Form  119. 

§  1-1.507—1  Form  prescribed. 

Pursuant  to  the  Act  and  in  further¬ 
ance  of  the  objectives  stated  in  section 
1-1.500,  Standard  Form  119  (December 
1952),  Contractor’s  Statement  of  Con¬ 
tingent  or  Other  Fees  for  Soliciting  or 
Securing  or  Resulting  from  Award  of 
Contract,  is  hereby  prescribed  and  shall 
be  used  in  accordance  with  the  provi¬ 
sions  of  this  subpart.  Except  as  pro¬ 
vided  in  section  1-1.507-3,  this  form 
shall  be  used  without  deviation  by  execu¬ 
tive  agencies  whenever  either  part  of 
the  inquiry  provided  for  in  section 
1-1.505  is  answered  in  the  affirmative. 
The  form  shall  be  used  also  without 
deviation  in  any  other  case  where  an 
executive  agency  desires  to  obtain  such 
information.  When,  after  use  of  the 
form,  further  information  is  required, 
it  may  be  obtained  in  any  appropriate 
manner.  Submission  of  the  form  shall 
be  required,  normally,  only  of  successful 
bidders  and  contractors. 

§  1—1.507—2  Statement  in  lieu  of  form. 

Any  bidder  or  proposed  contractor 
who  has  previously  furnished  a  Standard 
Form  119  to  the  office  issuing  the  in¬ 
vitation  or  negotiating  the  contract  may 
be  permitted  to  accompany  his  bid,  or 
submit  in  connection  with  the  proposed 
contract,  a  signed  statement  (a)  indicat¬ 
ing  when  such  completed  form  was 
previously  furnished,  (b)  identifying  by 
number  the  previous  invitation  or  con¬ 
tract  in  connection  with  which  such 
form  was  submitted,  and  (c)  represent¬ 
ing  that  the  statements  in  such  previ- 
6usly  furnished  form  are  applicable  to 
such  subsequent  bid  or  contract.  In 
such  case,  submission  of  an  additional 
completed  Standard  Form  119  need  not 
be  required. 

§  1—1.507—3  Exceptions. 

The  inquiry  and  agreement  specified 
in  section  1-1.505  need  not  be  made  and 
submission  of  Standard  Form  119  need 
not  be  requested  in  connection  with  the 
following: 

(a)  Any  advertised  contract  in  which 
the  aggregate  amount  involved  does  not 
exceed  $25,000. 

(b)  Any  negotiated  contract  in  which 
the  aggregate  amount  involved  does  not 
exceed,  in  the  case  of  the  Department  of 
Defense,  $5,000  r  in  all  other  cases,  $2,500. 

(c)  Any  negotiated  contract  for  per¬ 
ishable  subsistence  supplies  in  which 
the  aggregate  amount  involved  does  not 
exceed  $25,000. 

(d)  Any  contract  for  services  which 
are  required  to  be  performed  by  an  indi¬ 
vidual  contractor  in  person  under  Gk)^- 
ernment  supervision  and  paid  for  on  a 
time  basis. 
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(e)  Any  contract  for  public  utility 
services  furnished  by  a  public  utility 
company  where  the  utility  company’s 
rates  for  the  services  furnished  are  sub¬ 
ject  to  regulation  by  Federal,  State,  or 
other  regulatory  body  and  the  public  util¬ 
ity  company  is  the  sole  source  of  supply. 

(f)  Contracts  to  be  made  in  foreign 
countries. 

(g)  Any  other  contracts,  individually 
or  by  class,  of  the  Department  of  De¬ 
fense,  designated  by  the  Secretary,  Un¬ 
der  Secretary,  or  Assistant  Secretary  of 
a  military  department.  Reports  of  any 
such  exceptions  shall  be  filed  promptly 
with  the  Administrator  of  General  Serv¬ 
ices. 

§  1—1.508  Enforcement. 

§  1—1.508—1  Failure  or  refusal  to  fur¬ 
nish  representation  and  agreement. 

Each  executive  agency  shall  take  the 
necessary  steps  to  assure  that  the  indi¬ 
cated  successful  bidder  or  proposed  con¬ 
tractor  has  furnished  a  representation 
(negative  or  affirmative)  and  agreement 
as  described  in  section  1-1.505. 

(a)  If  the  indicated  successful  bidder 
or  proposed  contractor  makes  such  rep¬ 
resentation  in  the  negative,  such  repre¬ 
sentation  may  be  accepted  and  award 
made  or  offer  accepted  in  accordance 
with  established  procedure. 

(b)  If  the  indicated  successful  bidder 
or  proposed  contractor  makes  such  rep¬ 
resentation  in  the  affirmative,  a  com¬ 
pleted  Standard  Form  119  shall  be 
requested  from  the  bidder  or  proposed 
contractor.  In  the  case  of  formal  adver¬ 
tising,  the  making  of  an  award  in  accord¬ 
ance  with  established  procedure  need  not 
be  delayed  pending  receipt  of  the  form. 
In  the  case  of  negotiation,  if  the  proposed 
contractor  makes  such  representation  in 
the  affirmative,  he  shall  be  required  to 
file  a  completed  Standard  Form  119,  prior 
to  acceptance  of  the  offer  or  execution 
of  the  contract  unless  the  head  of  the 
executive  agency  (including,  for  this 
purpose,  any  military  department)  con¬ 
cerned,  or  his  authorized  representative, 
considers  that  the  interest  df  the  Gov¬ 
ernment  will  be  prejudiced  by  the  sus¬ 
pension  of  negotiations  pending  receipt 
and  consideration  of  an  executed  Stand¬ 
ard  Form  119. 

(c)  If  the  indicated  successful  bidder 
or  proposed  contractor  fails  to  furnish 
the  representation  and  agreement  Ps  de¬ 
scribed  in  section  1-1.505,  such  failure 
shall  be  considered  a  minor  informality 
and,  prior  to  award,  such  bidder  or  pro¬ 
posed  contractor  shall  be  afforded  a  fur¬ 
ther  opportunity  to  furnish  such  repre¬ 
sentation  ana  agreement.  A  refusal  or 
failure  to  furnish  such  representation 
and  agreement,  after  such  opportunity 
has  been  afforded,  shall  require  rejec¬ 
tion  of  the  bid  or  offer. 

§  1—1.508—2  Failure  or  refusal  to  fur¬ 
nish  Standard  Form  119. 

If  the  successful  bidder  or  contractor, 
upon  request,  refuses  or  fails  to  furnish* 
a  completed  Standard  Form  119,  or  a 
statement  in  lieu  thereof  as  provided  in 
section  1-1.507-2,  the  executive  agency 
concerned  shall  take  one  or  more  of  the 
following  actions,  or  other  action,  as 
may  be  appropriate: 


(a)  If  an  award  has  not  been  made 
or  offer  accepted,  determine  whether  the 
bid  or  offer  should  be  rejected. 

(b)  If  the  contract  has  been  awarded 
or  offer  accepted,  determine  what  action 
shall  be  taken,  such  as  making  an  inde¬ 
pendent  investigation  or  considering  the 
eligibility  of  the  contractor  as  a 'future 
contractor  in  accordance  with  estab¬ 
lished  procedure. 

§  1—1.508—3  Misrepresentations  or  vio¬ 
lations  of  the  covenant  against  con¬ 
tingent  fees. 

In  case  of  misrepresentation,  or  viola¬ 
tion  or  breach  of  the  covenant  against 
contingent  fees,  or  some  other  relevant 
impropriety,  the  executive  agency  con¬ 
cerned  shall  take  one  or  more  of  the  fol¬ 
lowing  actions,  or  other  action,  as  may 
be  appropriate: 

(a)  If  an  award  has  not  been  made, 
or  offer  has  not  been  accepted,  determine 
whether  the  bid  or  offer  should  be 
rejected. 

(b)  If  an  award  has  been  made  or  of¬ 
fer  has  been  accepted,  take  action  to  en¬ 
force  the  covenant  in  accordance  with 
its  terms;  that  is,  as  the  best  interests  of 
the  Government  may  appear,  annul  the 
contract  without  liability  or  recover  the 
amount  of  the  fee  involved. 

(c)  Consider  the  future  eligibility  as  a 
contractor  of  the  bidder  or  contractor  in 
accordance  with  established  procedure. 

(d)  Determine  whether  the  case 
should  be  referred  to  the  Department  of 
Justice  in  accordance  with  established 
procedure  with  respect  to  determining 
matters  of  fraud  or  criminal  conduct. 

§  1—1.509  Preservation  of  records. 

.  Executive  agencies  shall  preserve,  for 
enforcement  or  report  purposes,  at  least 
one  executed  col)y  of  any  representation 
and  completed  Standard  Form  119  (or 
statenkent  in  lieu  of  form),  together 
with  a  record  of  any  other  pertinent  data, 
including  data  as  to  action  taken. 

Subpart  1-1.6~-D«barrecl  and 
Ineligible  Bidders 
§  1—1.601  Purpose. 

This  subpart  prescribes  policies  and 
procedures  relating  to  the  debarment  of 
bidders  for  any  cause  and  ineligibility  of 
bidders  under  section  la  of  the  Walsh- 
Healey  Public  Contracts  Act  (41  U.S.C. 
35a) .  It  is  directly  applicable  to  execu¬ 
tive  agencies  in  negotiated  or  advertised 
purchasing  and  in  contracting  for  the 
construction,  repair,  alteration,  destruc¬ 
tion,  or  dismantlement  of  public  works 
or  buildings.  Other  Federal  agencies  are 
requested  to  comply  therewith  in  con¬ 
ducting  their  purchasing  and  contracting 
operations.  ' 

§  1—1.602  Establishment  and  mainte¬ 
nance  of  a  list  of  firms  or  individuals 
debarred  or  ineligible. 

(a)  Each  executive  agency  shall  estab¬ 
lish  and  maintain,  on  the  bases  contained 
in  section  1-1.603,  a  consolidated  list  of 
firms  and  individuals  to  whom  contracts 
will  not  be  awarded  and  from  whom  bids 
or  proposals  will  not  be  solicited  as  pro¬ 
vided  in  section  1-1.604. 

(b)  The  list  shall  show  as  a  minimum 
the  following  information: 
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(1)  The  names  of  those  firms  or  ln« 
dlvlduals  debarred  or  Ineligible  (in  al¬ 
phabetical  order)  with  appropriate  cross 
reference  where  more  than  one  name  is 
involved  in  a  single  action; 

(2)  The  basis  of  authority  for  each 
action; 

(3)  The  extent  of  restrictions  im¬ 
posed;  and 

(4)  The  termination  date  for  each 
debarred  listing. 

(c)  Each  executive  agency  shall  deter¬ 
mine.  in  its  discretion,  as  the  interests 
of  the  national  security,  may  require,  the 
necessity  for  and  degree  of  classification 
of  its  list  and  correspondence  relating 
thereto.  If  the  agency  detennines  that 
its  list  shall  not  be  classified,  the  list 
should  be  marked  “For  Official  Use  Only” 
or  with  a  word  or  phrase  of  equivalent 
fiieaning. 

(d)  The  list  shall  be  kept  current  by 
issuance  of  notices  of  additions  and  de¬ 
letions. 

;§  1—1.603  Banes  for  debarment  and  in¬ 
eligible  list  entry. 

Entry  shall  be  made  on  the  debarment 
^  and  ineligible  list  of  firms  or  individuals 
on  the  following  bases: 

(a)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  pro¬ 
visions  of  section  3  of  the  Walsh-Healey 
Public  Contracts  Act  (41  U.S.C.  37), 
which  have  been  found  by  the  Secre¬ 
tary  of  Labor  to  have  violated  any  of 
the  agreements  or  representations  re¬ 
quired  by  that  Act. 

(b)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi¬ 
sions  of  section  3  of  the  Davis-Bacon  Act 
(40  U.S.C.  276a-2(a)),  as  found  by  the 
Comptroller  General  to  have  violated 
said  Act. 

(c)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi¬ 
sions  of  Part  5.  section  5.6(b)  of  the 
Regulations  of  the  Secretary  of  Labor 
issued  pursuant  to  authority  granted  un¬ 
der  Reorganization  Plan  14  of  1950.  as 
found  by  the  Secretary  of  Labor  to  be 
in  aggravated  or  willful  violation  of  the 
prevailing  wage  or  overtime  pay  provi¬ 
sions  of  any  of  the  following  statutes — 

(1)  Davis-Bacon  Act  (40  U.S.C. 
276a). 

(2)  Anti-Kickback  Act  (18  U.S.C. 
874,40U.S.C.276b.c). 

(3)  Eight-Hour  Law  (40  U.S.C.  321) . 

(4)  National  Housing  Act  (12  U.S.C. 
1703). 

(5)  Hospital  Survey  and  Construc¬ 
tion  Act  (42  U.S.C.  291 ) . 

(6)  Federal  Airport  Act  (49  U.S.C. 
1101). 

(7)  Housing  Act  of  1949  (42  U.S.C. 
1401). 

(8)  School  Survey  and  Construction 
Act  of  1950  (20  U.S.C.  251). 

(9)  Defense  Housing  and  Commu¬ 
nity  Facilities  and  Services  Act  of  1951 
(42  U.S.C.-1591). 

(d)  Those  the  executive  agency  de¬ 
termines  to  debar  administratively  for 
any  of  the  causes  and  under  all  of  the 
appropriate  conditions  listed  in  section 
1-1.605^ 

(e)  Those  determined  by  an  executive 
agency  in  accordance  with  section  3(b) 
of  the  Buy  American  Act  (41  U.S.C. 


10b(b)>  to  have  failed  to  comply  with, 
the  provisions  of  section  3(a)  of  that  Act 
under  any  contract  containing  the 
specific  provision  required  by  said  section 
3(a)  and  made  by  the  agency  for  con¬ 
struction.  alteration,  or  repair  of  any 
.public  building  or  public  work. 

(f)  Those  found  by  the  Secretary  of 
Labor  ineligible  to  be  awarded  contracts 
for  the  reason  that  they  do  not  qualify 
as  “manufacturers”  or  “regular  dealers” 
within  the  meaning  of  section  1(a)  of  the 
Walsh-Healey  Public  Contracts  Act  (41 
U.S.C.  35(a)). 

§  1—1.604  Treatment  to  be  accorded 
firms  or  individuals  in  debarred  or 
ineligible  status. 

Firms  or  individuals  listed  by  the 
agency  as  debarred  or  ineligible  shall  be 
treated  as  follows: 

(a)  Total  restrictions.  Contracts  shall 
not  be  awarded  to  firms  or  individuals 
that  are  listed  on  the  basis  of  section 
1-1.603  (a),  (b),  or  (d),  or  to  any  firm, 
corporation,  partnership,  or  association 
in  which  such  firm  or  individual  has  a 
controlling  interest,  nor  shall  bids  or 
proposals  be  solicited  therefrom.  How¬ 
ever,  when  it  is  determined  essential  in 
the  public  interest  by  the  head  of  an 
agency  or  his  designee,  an  exception  may 
be  made  with  respect  to  a  particular  pro¬ 
curement  action  even  when  a  firm  or 
individual  is  listed  as  debarred  on  the 
basis  of  section  l-1.603(d). 

(b)  Restrictions  under  statutes  desig¬ 
nated  in  the  regulations  of  the  Secretary 
of  Labor.  A  contractor  listed  on  the  basis 
of  section  l-1.603(c),  or  any  firm,  cor¬ 
poration,  partnership,  or  association  in 
which  such  contractor  has  a  controlling 
interest,  shall  be  ineligible  for  a  period 
of  three  years  (from  the  date  of  publi¬ 
cation  by  the  Comptroller  General)  to 
receive  any  ^  contracts  subject  to  any  of 
the  statutes  listed  in  section  1-1.603  (c). 

(c)  Buy  American  Act  restrictions. 
As  specified  in  the  Buy  American  Act  (41 
U.S.C.  lOb(b)),  contracts  shall  not  be 
awarded  for  (instruction,  alteration,  or 
repair  of  public  buildings  or  public  works 
in  the  continental  United  States  or  else¬ 
where  to  firms  or  individuals  listed  on  the 
basis  of  section  1-1.603,  nor  shall  bids 
or  proposals  therefor  be  solicited  there¬ 
from.  However,  firms  or  individuals 
listed  on  this  basis  may  be  awarded  con¬ 
tracts  and  may  be  solicited  for  bids  or 
proposals  for  other  than  construction, 
alteration,  or  repair  of  public  buildings 
or  public  works  in  the  continental  United 
States  or  elsewhere, 

(d)  Ineligibility  restrictions  of  the 

Walsh-Healey  Act.  Contracts  shall  not 
be  awarded  to  firms  or  individuals  in  any 
amount  exceeding  $10,000  for  those  ma¬ 
terials,  supplies,  articles,  or  equipment 
with  respect  to  which  the  firm  or  indi¬ 
vidual  has  been  found  to  be  ineligible 
to  be  awarded  a  contract  by  the  Secretary 
of  Labor,  as  provided  in  section 
1-1.603  (f).  However,  firms  or  individ¬ 
uals  listed  on  this  basis  may,  in  the  dis¬ 
cretion  of  each  executive  agency,  be 
awarded  contracts  and  may  be  solicited 
by  bids  or  proposals,  for  (1)  such  ma¬ 
terials,  supplies,  articles,  or  equipment 
when  the  amoimt  does  not  exceed 
$10,000;  (2)  services  regardless  of 

amount;  and  (3)  commodities  in  which 


not  declared  ineligible  regardless  of 
amount. 

§  1—1.605  Causes  and  conditions  appli. 

cable  to  determination  of  debarment 
*  by  an  executive  agency. 

Each  executive  agency  is  authorized  to 
debar  in  the  public  interest  a  firm  or  in¬ 
dividual  for  any  of  the  causes  and  under 
all  appropriate  conditions  listed: 

(a)  Causes. 

(1)  Conviction  for  commisison  of  a 
criminal  offense  as  an  incident  to  obtain¬ 
ing  a  contract  or  in  an  attempt  to  obtain 
a  contract  or  in  the  performance  thereof. 

(2)  Conviction  under  the  Federal 
Antitrust  Statutes  arising  out  of  the  sub¬ 
mission  of  bids.or  proposals. 

(3)  Violation  of  contract  provisions, 
as  set  forth  below,  of  a  character  which 
is  regarded  by  the  agency  involved  to 
be  so  serious  as  to  justify  debarment 
action — 

(i)  Willful  failufe  to  perform  in 
accordance  with  the  specifications  or 
within  the  time  limit  provided  in  the 
contract. 

(ii)  A  history  of  unsatisfactory'^ 
performance  of  one  or  more  Government 
contracts. 

(iii)  Violation  of  the  contractual 
provision  against  contingent  fees. 

(iv)  Acceptance  of  a  contingent 
fee,  which  is  paid  in  violation  of  con¬ 
tractual  provision  against  contingent 
fees. 

(4)  Debarment  by  some  other  exec¬ 
utive  agency. 

(b)  Conditions. 

( 1 )  Debarment  for  any  of  the  causes 
of  (a)  shall  be  made  only  upon  approval 
of  the  head  of  the  executive  agency  or 
his  duly  authorized  representative. 

(2)  Causes  (a)  (1)  and  (2)  shall 
have  been  established  by  criminal  con¬ 
viction  by  a  court  of  competent  jurisdic¬ 
tion.  In  the  event  appeal  taken  from 
such  conviction  results  in  reversal  of 
conviction,  the  debarment  shall  be  re*- 
moved  if  the  bidder  so  requests.  Crim¬ 
inal  conviction  for  the  above  mentione<f 
offenses  does  not  necessarily  require  that 
the  firm  or  individual  be  debarred,  since 
the  decision  to  debar  is  still  within  the 
discretion  of  the  executive  agency  con¬ 
cerned.  The  seriousness  of  the  offense, 
the  civil  satisfaction  received  by  the  Gov¬ 
ernment  or  available  to  the  Government, 
and  all  mitigating  factors  should  be  con¬ 
sidered  in  making  the  determination  to 
debar. 

(3)  Cause  (a)  (3)  shall  be  estab¬ 
lished  by  evidence  which  the  fexecutive 
agency  determines  to  be  clear  and 
convincing. 

(4)  Debarment  for  cause  (a)  (4) 
shall  be  made  on  the  same  bases  as  pro¬ 
vided  for  whichever  of  causes  (a)  (1)  to 
(3)  is  appropriate,  and  may  be  based 
entirely  upon  the  record  of  facts  obtained 
by  the  original  debarring  agency,  or 
upon  a  combination  of  additional  facts 
with  the  record  of  facts  of  the  original 
debarring  agency. 

(5)  The  debarment  shall  be  for.  a 
reasonable,  definitely  stated  period  of 
time  commensurate  with  the  serious¬ 
ness  of  the  offense. 

(6)  The  firm  or  Individual  shall  be 
given  written  notice  of  the  debarmwit  at 
of  the  intent  to  debar,  except  in  the  case 
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of  cause  (a)  (4) .  The  notice  shall  state, 
as  a  Twinimiim,  the  period  of  the  proposed 
debarment,  including  effective  dates;  the 
reasons  for  debarment,  including  a  state¬ 
ment  of  the  specific  instances  of  dere¬ 
liction;  and  shall  provide  reasonable 
opportunity  for  the  contractor  to  present 
information  for  consideration  upon  his 
behalf.  When  the  contractor  does  pre¬ 
sent  such  information  he  shall  be  given 
written  notice  of  the  final  decision,  and. 
if  the  decision  provides  for  debarment, 
the  period  and  effective  dates  thereof. 

§  1—1.606  Agency  procedure. 

Each  executive  agency  shall: 

(a)  Establish  internal  procedures  and 
methods  for  giving  effect  to  this  section. 

(b)  Notify  the  General  Services  Ad¬ 
ministration  (GSA)  of  the  name  and 
address  of  its  central  office  where  de¬ 
barment  information  should  be  sent. 

(c)  Furnish  to  GSA  at  time  of  issuance 
a  copy  of  the  notice  of  debarment  on 
those  debarments  made  under  provisions 
of  section  1-1.605 (a),  or  the  Buy  Amer¬ 
ican  Act.  and  of  any  removals  from  such 
debarments. 

(d)  Check  the  list  of  debarred  bidders 
furnished  by  GSA',  and  consider  firms  or 
individuals  listed  thereon  for  inclusion 
upon  its  own  list,  in  accordance  with  the 
provisions  of  this  Subpart  1-1.6. 

(e)  As  needed,  request  from  GSA  a 
copy  of  the  notice  on  any  debarment  case 
appearing  on  the  list  herein  provided  to 
be  compiled  and  distributed  by  GSA.  If 
desired,  ^direct  inquiry  concerning  any 
debarment  case  may  be  made  of  the 
agency  which  originated  the  action. 

(f)  Make  its  list  available  to  all  con¬ 
tracting  officers  within  the  agency. 

§  1—1.607  General  Services  Administra¬ 
tion  responsibility. 

In  addition  to  the  agency  procedure 
provided  in  section  1-1.606,  GSA  will: 

(a)  Compile  and  distribute  to  the  des¬ 
ignated  central  office  address  of  each 
agency  a  listing  of  the  administrative 
debarments  and  debarments  under  the 
,Buy  American  Act  taken  by  the  agencies, 
’including  the  basis  of  action,  in  order 
that  each  executive  agency  may  be  in¬ 
formed  of  actions  taken  by  each  other 
agency.  In  general  application,  this  list¬ 
ing  will  be  for  information  purposes 
only  and  it  is  not  intended  to  take  the 
place  of.  or  be  an  addition  to,  the  lists 
maintained  by  the  various  agencies. 

(b)  Furnish  to  any  agency,  on  specific 
request,  a  copy  of  the  notice  refiecting 
the  basis  for  debarment  action  taken  by 
another  agency  for  causes  contained  in 
section  1-1.605 (a)  or  under  the  Buy 
American  Act. 

§  1—1.608  Supplemental  names  included 
for  other  causes. 

^Nothing  in  this  Subpart  1-1.6  shall 
prevent  any  agency  from  supplementing 
the  consolidated  list  with  names  of  firms 
or  individuals  administratively  deter¬ 
mined  to  be  included,  in  accordance  with 
procedures  established  by  such  agency, 
for  causes  other  than  those  specifically 
set  forth  herein,  or  from  establishing 
such  other  lists  as  any  agency,  in  its 
discretion,  may  elect  to  use. 


Subpart  1-1.7 — Small  Business 
Concerns 

§  1—1.701  General. 

This  subpart  developed  cooperatively 
with  the  Small  Business  Administration 
and  the  Government  agencies  having 
procurement  authority,  prescribes  uni¬ 
form  policies  and  procedures  for  the 
making  of  set-asides  to  small  business 
concerns  through  joint  cooperative  ac¬ 
tions  of  the  Small  Business  Administra¬ 
tion  (SBA)  and  the  contracting  procure¬ 
ment  agency  involved.  It  also  describes 
the  procedure  for  the  issuance  by  SBA 
of  Certificates  of  Competency.  The  pur¬ 
pose  of  small  business  procurement  set- 
asides  is  to  increase  small  business  par¬ 
ticipation  in  Government  procurement 
to  the  maximiun  extent  consistent  with 
the  primary  responsibility  of  each  con¬ 
tracting  procurement  agency  concerned. 

§  1-1.702  Policy. 

(a)  It  is  the  policy  of  the  Government 
that  a  fair  proportion  of  its  total 
purchases  and  contracts  for  supplies, 
property,  maintenance,  repair  and  con¬ 
struction.  services,  and  research  and  de¬ 
velopment,  shall  be  placed  with  small 
business  concerns. 

(b)  The  Small  Business  Act,  as 
amended  by  Public  Law  85-536,  provides 
that  the  Government  should  aid,  counsel, 
assist,  and  protect,  insofar  as  is  possible, 
the  interest  of  small  business  concerns  in 
order  to  preserve  free  competitive  enter¬ 
prise.  to  insure  that  a  fair  proportion  of 
the  total  purchases  and  contracts  for 
property  and  services,  including,  but  not 
limited  to.  contracts  for  maintenance,  re¬ 
pair,  and  construction,  be  placed  with 
small  business  enterprises,  and  to  main¬ 
tain  and  strengthen  the  overall  economy 
of  the  Nation.  Section  15  of  the  Small 
Business  Act  provides  that  small  business 
concerns  shall  receive  any  award  or  con¬ 
tract,  or  any  part  thereof,  as  to  which  it 
is  determined  by  SBA  and  the  contract¬ 
ing  procurement  agency  concerned  to  be 
in  the  interest  of  (1)  maintaining  or 
mobilizing  the  Nation’s  full  productive 
capacity,  (2)  war  or  national  defense 
proprams,  or  (3)  assuring  that  a  fair 
proportion  of  the  total  purchases  and 
contracts  for  property  and  services  for 
the  Government  are  placed  with  small 
business  concerns.  ' 

(c)  In  order  to  conduct  a  uniform 
cooperative  program  of  action  for  carry¬ 
ing  out  this  Government  policy,  con¬ 
tracting  procurement  agencies  and  SBA 
shall: 

(1)  Freely  interchange  Ideas  and 
information,  including  statistical  data,  at 
all  levels,  relating  to  programs  for  limit¬ 
ing  suitable  procurements  to  small  busi¬ 
ness  concerns;  and  make  maximum  use 
of  the  capacity  of  small  firms  in  such 
programs  in  order  to  accomplish  the  pur¬ 
pose  of  this  policy. 

(2)  Adopt  and  utilize  procedures 
prescribed  in  this  subpart  for  imple¬ 
menting  this  policy. 

§  1—1.703  Applicability. 

This  subpart  is  applicable  to  all  small 
business  set-aside  programs  of  executive 
agencies  in  connection  with  the  procure¬ 


ment  of  supplies,  property,  maiptenance. 
repair,  construction,  services,  or  research 
and  development.  ■ 

§  1—1.704  Definitions. 

The  following  terms  shall  have  the 
meanings  set  forth: 

(a)  Small  business  concern.  Any  firm 
which  meets  the  criteria  established  by 
Title  13,  Chapter  I,  Part  121,  of  the  Code 
of  Federal  Regulations. 

(b)  Set-aside  for  small  business.  The 
act  of  reserving  the  entire  amount  (total 
set-aside)  or  a  portion  (partial  set- 
aside)  of  a  procurement  for  the  exclu¬ 
sive  participation  of  small  business  con¬ 
cerns  pursuant  to  section  15  of  the  Small 
Business  Act.  Set-asides  may  be  made 
for  individual  items  or  for  classes  of 
items. 

•(c)  Small  business  restricted  adver¬ 
tising.  A  method  of  negotiated  procure- 
'‘ment  conducted  in  the  same  manner  as 
under  formal*  advertising,  except  that 
bids  and  awards  are  restricted  to  small 
business  concerns  pursuant  to  section  15 
of  the  Small  Business  Act. 

(d)  Certificates  of  competency.  The 
certification  by  SBA,  under  the  authority 
of  the  Small  Business  Act.  that  any  small 
business  concern,  or  group  of  such  con¬ 
cerns,  is  competent  with  respect  to 
capacity  and  credit  to  perform  a  given 
contract. 

§  1—1.705  SBA  representatives. 

SBA  may  assign  one  or  more  represent¬ 
atives  on  a  full-  or  part-time  basis  to 
any  procurement  agency  having  a  small 
business  set-aside  program  for  the  pur¬ 
pose  of  carrying  out  SBA  responsibilities 
imder  the  Small  Business  Act.  SBA  rep¬ 
resentatives  will  comply  with  agency 
directives  concerning  the  conduct  of  pro¬ 
curement  personnel  and  instructions 
concerning  release  of  procurement  infor¬ 
mation.  Appropriate  desk  space  and 
telephone  facilities  will  be  provided  by 
procurement  agencies  for  SBA  repre¬ 
sentatives  assigned. 

§  1—1.706  Screening  of  procurements. 

(a)  SBA  representatives  when  prop- 
eily  authorized  (and  cleared  for  security 
where  classified  procurements  are  to  be 
screened)  shall  be  afforded  an  oppor¬ 
tunity  to  review  all  proposed  procure¬ 
ments  and  requirements,  and  make 
recommendations  concerning  them,  in¬ 
cluding  proposals  that  they  be  totally  or 
partially  set  aside  for  small  business 
concerns. 

(b)  SBA  representatives  shall  be 
afforded  an  opportunity  to  examine 
existing  biddersj^  mailing  lists  and  to 
secure  the  inclusion  of  additional  small 
business  concerns  on  such  lists.  To 
facilitate  the  participation  of  additional 
small  business  sources,  pertinent  pro¬ 
curement  information,  such  as  drawings 
and  specifications,  shall  be  furnished 
SBA  by  the  contracting  procurement 
agency  upon  request,  and  SBA  will  be 
afforde^an  opportunity  to  recommend, 
within  a  reasonable  period  of  time,  con¬ 
sistent  with  urgency  of  the  requirement, 
names  of  small  bus^ss  concerns  to  be 
afforded  an  opportunity  to  participate 
in  current  procurements. 
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S  1—1.707  Procurement  set*aude«  for 
•mall  busineM. 

(a)  General.  Any  procurement,  or  an 
appropriate  part  thereof,  whether  classi¬ 
fied  or  unclassified,  shall  be  ;set  aside  for 
the  exclusive  participation  of  small  busi¬ 
ness  concerns  when  such  action  is  jointly 
determined  by  SBA  and  the  contracting 
procurement  agency  to  be  in  the  interest 
of  (1)  maintaining  or  mobilizing  the 
Nation’s  full  productive  capacity,  or  (2) 
war  or  national  defense  programs,  or 
(3)  assuring  that  a  fair  proportion  of  the 
total  purchases  and  contracts  for  prop¬ 
erty  and  services  for  the  Government  are 
placed  with  small  business  concerns. 
These  determinations  may  be  made  for 
individual  items  or  for  classes  of  items. 

(b)  Initiation  of  set-asides..  Gener¬ 
ally.  SBA  representatives  will  initiate 
recommended  small  business  set-aside 
action^. 

(c)  Review  of  SBA  set-aside  proposals. 

(1)  When  a  SBA  representative  has 
recommended  in  writing  that  a  procure¬ 
ment.  or  a  portion  thereof,  be  set  aside 
for  small  business,  the  contracting  offi¬ 
cer  (or  other  designated  representative) 
of  the  contra<h;ing  prociu-ement  agency 
shall; 

(i)  Concur  in  the  recommenda¬ 
tion.  or 

(ii)  Disapprove  the  recommenda- 
I  tion.  stating  in  writing  his  reasons  for 

disapproval.  (The  SBA  representative 
shall  be  allowed  two  working  days  to 
appeal  any  such  disapproval  to  the  head 
of  the  purchasing  activity  or  his 
designee.  Whenever  SBA  and  the  con¬ 
tracting  procurement  agency  fail  to 
agree,  the  matter  will  be  submitted  by 
the  Administrator  of  SBA  to  the  head  of 
the  agency  for  final  determination.) 

(2)  Contracting  officers  shall  not 
consider  any  one  of  the  following  factors 
as  constituting  a  vsdid  reason  for  dis¬ 
approving  a  set-aside  recommended  by 
a  SBA  representative : 

(i)  A  large  percentage  of  previous 
procurements  of  the  item  in  question  has 
been  placed  with  small  business  con¬ 
cerns. 

(ii)  The  item  to  be  purchased  is 
on  a  planned  procurement  list  or  under 
a  production  allocation  program. 

(iii)  The  item  to  be  purchased  is 
on  a  qualified  products  list,  except  that 
a  total  set-aside  shall  not  be  authorized 
when  the  products  of  one  or  more  large 
businesses  are  on  the  qualified  products 
list  unless  it  has  been  confirmed  that 
none  of  such  large  businesses  desires  to 
participate  in  the  procurement. 

(iv)  A  period  of  less  than  thirty 
days  from  date  of  issuance  of  invitations 
for  bids  or  requests  for  proposals  is  pre¬ 
scribed  for  the  submission  of  proposals, 
except  in  cases  of  true  public  exigency. 

(d)  Total  set-asides. 

(1)  The  entire  procurement  shall  be 
set  aside  for  exclusive  small  business 
participation  where  there  is  a  reasonable 
expectation  that  bids  or  proposals  will 
be  obtained  from  a  sufficient  number  of 
responsible  small  business  concerns  so 
that  awards  will  be  made  at  reasonable 
prices.  (However,  as  to  partial  set- 
asides.  see  section  1-1.707  (e) ) . 

(2)  C(Mitracts  f(M‘  total  small  busi¬ 
ness  set-asides  shall  be  entered  into  by 
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negotiation.  Wherever  possible,  the 
small  business  restricted  advertising 
method,  as  defined  in  section  1-1.704. 
shall  be  usecL  Distribution  of  invita¬ 
tions  for  bids  and  requests  for  proposals 
shall  be  limited  to  the  extent  practicable 
to  small  business  concerns. 

(3)  In  procurements  involving  total 
set-asides  for  small  business,  each  invi¬ 
tation  for  bids  or  request  for  proposals 
shall  contain  substantially  the  following 
notice: 

Nottcb  or  Total  Small  Busnncss  Sxt-Asids 

Bids  or  proposals  under  this  procurement 
are  solicited  from  small  business  concerns 
only  and  this  procmement  Is  to  be  awarded 
only  to  one  or  more  small  business  concerns. 
This  action  Is  based  on  a  detenulnatlon  by 
the  contracting  officer  and  the  SmaU  Busi¬ 
ness  Administration  under  the  authority  of 
section  15x>f  the  Small  Business  Act. '  A  small 
business  concern  Is  any  firm  which  meets 
the  criteria  established  by  Title  13,  Chapter  . 
I.  Part  121,  of  the  Code  of  Federal  Regula¬ 
tions.  Bids  or  proposals  received  from  firms 
which  are  not  small  business  concerns  will 
be  considered  nonresponslve. 

(e)  Partial  set-asides. 

(1)  A  portion  of  a  procurement 
shall  be  set  aside  for  exclusive  small 
business  participation  when  the  follow¬ 
ing  factors  are  present; 

(i)  The  procurement  is  not  to¬ 
tally  set  aside  pursuant  to  section 
l-1.707(d); 

(ii)  'The  procurement  is  severable 
into  two  or  more  reasonable  lots;  and 

(iii)  Each  of  two  or  more  small 
business  ccmcems  is  expected  to  have 
tile  technical  competence  and  produc¬ 
tive  capacity  to  furnish  one  or  more 
of  the  reasonable  lots. 

(2)  Where  a  portion  of  a  pr<x;ure- 
ment  Is  to  be  set  aside  for  small  business 
the  procurement  shall  be  divided  into  a 
set-aside  portion  and  a  non-set-aside 
porticm.  Insofar  as  practicable,  the  set- 
aside  portion  shall  be  such  as  to  make 
maximum  use  of  small  business  capacity. 

(3)  In  procurements  involving  par¬ 
tial  set-asides  for  small  business,  each 
invitation  for  bids  or  request  for  pro¬ 
posals  shall  contain  the  following  Notice 
of  Partial  Small  Business  Set-Aside,  in 
connecticm  with  contracts  for  supplies. 
The  notice  should  be  appropriately 
modified  in  connection  with  contracts 
for  construction  and  services. 

Nottcb  of  Pabtial  Small  Business  Set-Aside 

(a)  General.  This  procurement  has  been 
divided  into  two  parts.  All  concerns,  whether 
small  business  or  not.  may  participate  in 
accordance  with  customary  procedures  in 
that  portion  of  this  procurement  herein 
called  the  “non-set-aside"  portion.  The 
quantities  of  the  non-set-aside  portion  are 
set  forth  elsewhere  in  this  Schedule.  The 
other  portion  of  the  items  to  be  procured 
has  been  set  aside  for  participation  exclu¬ 
sively  by  small  business  concerns.  This  Is 
called  the  “set-aside  portion"  and  awards 
therefor  are  made  in  accordance  with  special 
procedures  set  forth  in  paragraph  (c)  of 
this  Notice.  This  action  is  based  on  a  deter¬ 
mination  by  the  contracting  oflicer  and  the 
Small  Business  Administration  imder  the 
authority  of  section  15  of  the  Small  Businees 
Act.  A  small  business  concern  is  any  firm 
which  meets  the  criteria  established  by  Title 
13,  Chapter  I,  Part  121.  of  the  Code  of  Federal 
Reflations. 

(b)  non-set-aside  portion  and  award  pro¬ 
cedure. 


(1)  A  bidder  which  Is  not  a  small  bust-  * 
ness  concern  shall  submit  a  bid  only  for  the 
non-set-aside  portion  of  the  procurement. 
Award  thereof  wiU  be  made  in  accordance 
with  customary  procedures. 

(2)  A  bidder  which  is  a  small  business 
concern  and  is  interested  ia  receiving  an 
award  for  a  quantity  of  an  item  not  exceed¬ 
ing  the  quantity  set  forth  in  the  non-set- 
aside  portion  of  the  procurement,  should 
submit  a  bid  in  the  same  manner  as  other 
concerns  bidding  only  on  the  non-set-aside 
portion.  If  such  a  bidder  is  interested  in 
receiving  an  award  for  a  quantity  of  an  item 
in  addition  to  the  quantity  set  forth  in  the 
non-set-aside  portion,  it  must  bid  the  entire 
quantity  of  the  non-set-aside  portion  of  the 
item,  and  indicate  such  additional  quantity 
of  the  item  as  it  desires  by  so  specifying  on, 
the  Bidder’s  Statement  of  Set-Aside  Portion 
Desired.  Thus,  the  Bidder’s  Statement  of 
Set-Aside  Portion  Desired  is  not  to  be  used 
unless  the  bidder  has  bid  the  entire  quan¬ 
tity  of  an  item  under  the  non-set-aside  por¬ 
tion.  However,  a  small  business  concern 
which  receives  no  award,  or  receives  an  award 
for  less  than  the  total  .quantity  of  an  item 
for  which  it  submitted  a  bid  under  the  non¬ 
set-aside  portion,  may  be  eligible  for  an 
award  of  the  quantity  it  bid,  or  the  un¬ 
awarded  quantity  thereof,  under  the  fol¬ 
lowing  procedure  governing  the  set-aside 
portion. 

(c)  Set-aside  portion  and  award  proce¬ 
dure.  Award  of  the  set-aside  portion  of  this 
procurement  will  be  made  after  award  has 
been  completed  on  the  non-set-aside  por¬ 
tion.  It  will  be  made  only  to  smsdl  business 
concerns  which  are  found  to  be  eligible  in 
accordance  with  (1),  below;  on  the  basis  of 
IHlorities  for  award  set  forth  in  (2),  below; 
for  quantities  as  provided  in  (3),  velow;  and 
at  prices  determined  in  accordance  with  (4), 
below. 

(1)  Eligibility.  To  be  eligible  for  consid¬ 
eration  for  the  set-aside  portion  of  an  item, 
the  small  business  concern  must  have  sub¬ 
mitted  a  responsive  bid  on  such  item  in 
accordance  with  the  requirements  of  (b)  (2), 
above,  at  a  unit  price  no  greater  than  120 
percent  of  the  highest  unit  price  for  such 
item  awarded  under  the  non-set-aside  por¬ 
tion.  (However,  see  (5),  below,  when  dif¬ 
ferent  quantities  are  offered  at  different 
prices.) 

(2)  Priorities.  Awards  of  the  set-aside’ 
portion  will  be  offered  to  eligible  concerns 
in  the  order  of  their  bids  on  the  non -set- 
aside  portion,  beginning  with  the  lowest 
responsive  bid.  (However,  see  (5).  below, 
for  the  method  of  determining  the  bid  when 
different  quantities  are  offered  at  different 
prices.) 

(3)  Quantity.  The  quantity  of  the  set- 
aside  portion  of  an  item  which  may  be  offered  / 
to  an  eligible  concern  shall  be  as  follows: 

'(i)  As  to  an  eligible  concern  which  has 
not  specified  on  the  Bidder’s  Statement  of 
Set-Aside  Portion  Desired  a  quantity  of  the 
set-aside  portion  of  the  item  which  it  de¬ 
sires  in  addition  to  the  entire  non-set-aside 
portion  thereof,  the  quantity  shall  be  no 
greater  than  the  quantity  of  such  concern’s 
bid  on  the  non-set-aside  portion  of  that 
item,  less  the  quantity,  if  any,  of  that  item 
awarded  to  that  concern  under  the  non-set- 
aside  portion. 

(ii)  As  to  an  eligible  concern  which  has 
submitted  a  bid  for  the  entire  non-set-aslds 
portion  of  the  item  an<^  has  specified  on  the 
Bidder’s  Statement  of  Set-Aside  Portion  De¬ 
sired  a  quantity  of  the  set-aside  portion  of 
that  item  which  it  desires  in  addition  to  the 
entire  non-set-aside  portion  thereof,  the 
quantity  shall  be  no  greater  than  the  total 
of  the  entire  non-set-aside  portion  of  the 
Item  and  the  quantity  thereof  specified  on 
the  Bidder’s  Statement  of  Set-Aside  Portion 
Desired,  less  the  quantity,  if  any.  of  that  item 
awarded  to  that  concern  under  the  non-set- 
aside  portion. 
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(4)  Price.  Award  for  the  set-aside  portion 
of  an  item  shall  be  made  at  a  unit  price  equal 
to  the  highest  unit  price  awarded*  on  the 
non-set-aslde  portion. 

(5)  Different  quantities  at  different  prices. 
Where  a  concern  has  submitted  a  bid  for 
different  quantities  of  the  non-set-aside  por¬ 
tion  of  an  item  at  different  prices,  without 
limiting  the  Government’s  right  to  accept 
one  or  more  such  quantities  without  accept¬ 
ance  of  another  quantity  of  the  Item,  each 
separate  quantity  shall  be  considered  as  a 
separate  bid  for  the  purpose  of  determining 
the  eligibility  of  the  concern  with  respect 
to  the  120  percent  limit  prescribed  In  (c)  (1), 
above,  and  for  the  purpose  of  determining 
under  (c)(2);  above,  the  standing  of  that 
bid  in  the  order  of  offering  the  set-aside  por¬ 
tion  of  that  item. 

(d)  Special  circumstances.  Notwithstand¬ 
ing  the  provisions  of  this  Notice,  the  Govern¬ 
ment  reserves  the  right.  In  determining  eligi¬ 
bility  or  priority  for  set-aside  negotiations, 
not  to  consider  token  bids  or  other  devices 
designed  to  secure  an  unfair  advantage  over 
other  bidders  eligible  for  the  set-aside  por¬ 
tion. 

(e)  Instruction  for  indicating  portion  of 
set-aside  quantity  desired.  The  quantity  of 
each  item  which  has  been  set  aside  is  set 
forth  in  this  invitation.  As  provided  In 

(b)  (2) ,  above,  the  Bidder’s  Statement  of  Set- 
Aside  Portion  Desired  is  to  be  filled  In  only 
by  small  business  concerns.  Furthermore,  It 
is  to  be  used  by  such  a  concern  only  when 
(1)  it  has  submitted  a  bid  for  the  entire 
non-set-aside  quantity  of  an  item,  and  (2) 
it  desires  a  total  quantity  In  excess  of  the 
non-set-aslde  quantity  thereof.  Whether  or 
not  a  small  business  concern  may  participate 
in  the  set-aside  portion  Is  dependent  on  Its 
eligibility  In  accordance  with  paragraph 

(c) (1),  above.  It  should  be  noted,  however, 
that  to  be  eligible  for  the  set-aside  portion 

*  it  need  not  have  filled  in  the  Bidder’s  State- 
,ment  of  Set-Aside  Portion  Desired  unless 
'the  concern  desires  a  quantity  In  excess  of 
the  non-set-aside  quantity  set  forth  In  the 
Schedule. 

Biddeb’s  Statement  or  Set-Aside  Poktton 
Desired 

’The  quantity  of  each  item  which  has  been 
set  aside  is  as  follows: 


1 

2 

3 

Item  No. 

Quantity 

Portion  of  set-aside 

set-aside 

quantity  desired 

(The  Issuing  office  shall  Identify  by  line 
Item  nximber  the  supplies^  being  procured 
as  to  which  a  portion  Is  set  aside  and  shall 
designate  the  quantity  set  aside  for  each  such 
item.  The  Portion  of  Set-Aside  Quantity 
Desired  colvimn  will  be  left  blank  for  the 
bidder  or  offeror  to  fill  In.J 

(End  of  Notice) 

(4)  After  the  entire  non-set-aside 
portion  of  an  item  has  been  awarded, 
awards  of  the  set-aside  portion  of  that 
item  shall  be  made  in  accordance  with 
the  provisions  of  the  Notice  of  Partial 
Small  Business  Set-Aside,  as  set  forth 
in  paragraph  (c)  thereof. 

(f)  Automatic  dissolution  of  set- 
asides.  If  the  entire  set-aside  portion 
is  not  procured  by  the  method  set  forth 
in  the  contract  clause,  the  set-aside  is 
automatically  dissolved  as  to  the  un¬ 
awarded  portion  and  such  imawarded 
portion  may  be  procured  by  advertising 
or  negotiation,  as  appropriate,  in  accord¬ 
ance  with  applicable  regulations. 

§  1—1.708  Withdrawal  of  set-aaidea. 

If,  prior  to  award  of  a  contract  involv¬ 
ing  a  set-aside  for  small  business,  the 
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contracting  officer  considers  that  pro¬ 
curement  of  the  set-aside  from  a  small 
business  concern  would  be  detrimental 
to  the  public  interest  (e.g.,  because  of 
unreasonable  price) ,  the  contracting  of¬ 
ficer  may  initiate  withdrawal  of  the  set- 
aside  determination.  If  the  SBA  repre¬ 
sentative  does  not  agree  to  the  with¬ 
drawal,  the  matter  will  be  referred  by 
the  Administrator  of  SBA  to  the  agency 
head  for  final  resolution.  A  signed 
meniorandum  of  any  withdrawal  of  a 
set-aside  shall  be  retained  in  the  con¬ 
tract  file. 

§  1—1.709  SBA  Certificates  of  Compe¬ 
tency. 

(a)  SBA  has  statutory  authority  to 
certify  the  competence  of  any  small 
business  concern  as  to  capacity  and 
credit.  Contracting  procurement  agen¬ 
cies  shall  acc^t  SBA  Certificates  of 
Competency  as  conclusive  as  to  capacity 
and  credit. 

(•b)  If  a  small  business  concern  has 
submitted  an  otherwise  acceptable  bid 
or  proposaHbut  has  been  determined  by 
the  contracting  officer  not  to  be  respon¬ 
sible  as  to  capacity  or  credit,  and  if  the 
bid  or  proposal  is  to  be  rejected  solely 
for  this  reason,  (1)  SBA  shall  be  notified 
of  the  circumstances  so  as  to  permit  it. 
if  warranted,  to  process  a  Certificate  of 
Competency,  and  (2)  award  shall  be 
withheld,  pending  SBA  action,  up  to  ten 
working  days  after  SBA  is  so  notified. 

(c)  The  procedure  in  this  section 
1-1.709  (a)  and  (b)  is  mandatory  for  all 
awards  over  $5,000,  except  where  the 
contracting  officer  certifies  in  writing 
that  award  must  be  made  without  delay 
and  a  statement  justifying  the  action  is 
signed  by  the  contracting  officer  and 
placed  in  the  contract  file. 

(d)  To  assist  SBA  in  determining  the 
capacity  and  credit  of  small  business 
concerns  involved  in  a  particular  pro¬ 
curement,  the  procurement  agency  shall 
make  available  to  SBA,  at  the  time  of 
notification,  all  available  pertinent  data, 
including  technical  and  financial  infor¬ 
mation,  with  respect  to  the  small  busi¬ 
ness  concern  involved. 

Subpart  1-1.8 — [Reserved] 

Subpart  1—1.9 — Reporting  Possible 
Antitrust  Violations 

§  1-1.901  General. 

Section  302(d)  of  the  Act  requires, 
with  respect  to  advertised  procurement, 
that  all  violations  of  the  antitrust  laws 
be  referred  to  the  Attorney  General 
when  in  the  opinion  of  the  agency  head 
they  evidence  any  violations  of  the  anti¬ 
trust  laws.  The  procedures  prescribed  in 
this  Subpart  1-1.9  shall  be  fqllowed  by 
all  agencies  in  cases  involving  advertised 
procurement.  They  may  also  be  used, 
where  deemed  appropriate,  by  such 
agencies  where  solicitation  involving 
negotiation  on  a  competitive  basis  is 
used. 

§  1—1.902  Documenls  to  be  transmitted. 

In  reporting  cases  of  possible  antitrust 
violations  to  the  Attorney  General,  each 
agency  will  transmit  the  documents  and 
statements  enumerated  below  (the  ex¬ 
pression  “suspect  bids”  or  variations 
thereof,  as  used  below,  while  ordinarily 


referring  to  identical  bidsi  shall  also  be 
deemed  to  include  bids  where  “follow 
the  leader”  pricing,  rotated  low  bids,  or 
any  other  bid  device  intended  to  deprive 
the  Government  of  the  benefit  of  full 
and  free  competition  is  used) : 

(a)  One  copy  of  the  invitation  for  bids 
and  any  amendments  thereto. 

(b)  An  abstract  of  all  bids  received 
for  each  item  covered  by  the  bid  invita¬ 
tion  for  which  suspect  bids  were  received, 
showing  for  each  such  item — 

(1)  The  unit  and  total  price  bid. 

(2)  The  net  price  to  the  Govern¬ 
ment  after  discounts  and  allowance  for 
transportation,  or  other  costs,  are  ab¬ 
sorbed  by  the  bidder. 

(3)  The  name  of  the  manufacturer 
of  the  item  or  the  source  of  supply  if  the 
bidder  is  a  dealer  or  distributor,  and  the 
location  of  the  plant  from  which  ship¬ 
ment  will  be  made.  Where  identical  bids 
are  filed  by  dealers,  distributors,  or  job¬ 
bers  representing  the  same  manufacturer 
or  supplier,  they  frequently  indicate  ad¬ 
herence  to  the  supplier’s  list  or  suggested 
price  to  the  Government.  Unless  the 
procurement  agency  has  some  evidence 
that  such  identical  bids  resulted  from 
collusion  or  concert  of  action  among  the 
bidders  they  need  not  be  reported  to  the 
Attorney  General. 

(4)  The  destination  of  shipments, 
and  whether  the  price  quoted  includes 
or  excludes  the  cost  of  transportation  to 
destination. 

(5)  The  identity  of  the  successful 
bidder,  and,  where  identical  low  bids 
were  submitted  by  several  bidders,  an 
indication  of  how  the  award  was  made. 

(c)  Copies  of  documents  filed  by  sus¬ 
pect  bidders  as  part  of  the  bid  submission 
or  obtained  by  the  procuring  agency  such 
as  the  following — 

(1)  Contracts  with  contingent  fee 
representatives  who  acted  on  behalf  of 
one  or  more  of  the  bidders  who  submitted 
identical  bids  or  assisted  them  in  the 
preparation  of  their  bids. 

(2)  Correspondence  or  other  evi¬ 
dence  of  patent  rights  owned  or  licensed 
by  bidders  quoting  identical  prices. 

(3)  Evidence  of  the  existence  of 
financial  or  other  ties  between  bidders 
submitting  suspect  bids  as  revealed  by 
Dim  and  Bradstreet  or  other  reliable 
financial  reports. 

(4)  Any  pertinent  financial  er  cor¬ 
porate  information  concerning  the 
suspect  bids  as  may  be  contained  in 
financial  statements  or  annual  reports 
to  stockholders. 

(d)  Copies  of  reports  containing  the 
findings  of  any  special  Investigations 
conducted  by  the  procurement  agency 
concerning  the  bids  reported. 

(e)  Copies  of  any  correspondence  be¬ 
tween  the  procurement  agency  and  the 
suspect  bidders  revealing  the  factors 
responsible  for  the  filing  of  suspect  bids, 
or  explaining  the  prices  bid. 

§  1—1.903  Additional  information. 

In  addition  to  the  documentary  matter 
described  aboxe,  the  following  informa¬ 
tion  must  be  submitted,  or  appropriate 
remarks  made,  to  the  degree  available, 
with  respect  to  each  suspected  antitrust 
violation: 

(a)  Where  there  Is  a  prior  pattern  of 
procurement  of  the  item  for  which 
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suspect  bids  were  received,  indicate  the 
procurement  agency’s  annual  dollar 
value  or  purchases  of  the  item  in  each 
of  the  three  calendar  years  preceding 
the  year  in  which  the  suspect  bids  were 
received. 

(b)  With  respect  to  purchases  of  the 
item  in  prior  years,  submit  an  abstract 
of  all  suspect  bids  received  in  response 
to  each  invitation  for  bids  issued  in  the 
preceding  three-year  period,  setting 
forth  in  such  abstract  the  information 
described  in  section  1-1.902.  ,If  this  in¬ 
formation  was  submitted  with  a  prior 
reference  of  identical  bids  to  the  Attor¬ 
ney  General  it  will  be  necessary  only  to 
state  that  the  information  was  submitted 
with  a  suspect  bid  reference  of  a  specified 
date. 

(c)  Indicate  whether  the  pattern  of 
bidding  in  the  three-year  period  preced¬ 
ing  the  receipt  of  the  suspect  bids  re¬ 
ported  appears  to  indicate  such  practices 
as  bid  rotation,  sharing  of  the  business, 
collusive  bidding,  or  any  other  form  of 
Joint  action.  If  such  practices  are  indi¬ 
cated.  explain  in  detail. 

(d)  If  there  are  any  known  financial, 
personal,  or  other  than  personal  rela¬ 
tionships  among  any  of  the  suspect 
bidders,  describe  them. 

(e)  Indicate  if  the  Government's  spec- 
iflcaticms  for  the  item  are  so  drawn 
that  (mly  a  limited  number  of  potential 
bidders  are  capable  of  meeting  these 
specifications. 

(f)  Indicate  whether  the  item  is  cov¬ 
ered  by  active  patents  and  if  such  pat¬ 
ents  are  owned  or  controlled  by  any  of 
the  suspect  bidders.  If  informaticm  is 
available,  submit  full  details,  including 
any  evidence  that  patent  control  may 
have  a  bearing  on  price  identity. 

(g)  If  there  are  any  known  manufac¬ 
turers  or  st4)pliers  of  the  item  who  con¬ 
sistently  avc^d  bidding  on  Government 
contracts,  identify  such  suppliers  or 
manufacturers  and  indicate  whether  the 
procurement  agency  has  any  knowledge 
as  to  the  reasons  why  these  firms  avoid 
seeking  Government  business. 

(h)  Indicate  if  the  prices  bid  by  the 
suspect  bidders  are  their  published  list 

(  prices  or  if  they  are  prices  applicable 
only  to  the  particular  bid.  If  the  prices 
quoted  by  the  suspect  bidders  are  not 
their  published  list  prices,  state  whether 
they  appear  to  have  been  arrived  at  by 
the  application  of  a  uniform  Government 
discoimt  from  list  prices  or  by  some  other 
method  of  computation.  If  available, 
furnish  photostatic  copies  of  suspect  bid¬ 
ders’  and  other  bidders’  price  lists. 

(i)  Indicate  whether  it  is  known  to 
be  the  general  practice  of  the  manufac¬ 
turers  of  the  item  to  adhere  to 'pricing 
systems  which  may  be  characterized  as 
delivered  pricing,  zone  pricing,  or  basing 
point  pricing.  If  the  answer  is  in  the 
afllrmative,  describe  the  nature  of  the 
pricing  system  used. 

(J)  Indicate  whether,  in  the  opinion 
of  the  procurement  hgency,  the  suspect 
or  tie  bids  submitted  appear  to  stem  from 
collusicm  or  conspiracy  on  the  part  of 
the  suspect  bidders,  and,  if  so,  explain 
the  ba^  for  this  opinion. 


t>ART  1-2— PROCUREMENT  BY 
FORMAL  ADVERTISING 


Subport  1—2.3— Submission  of  bids 

Sec. 

1-2.301 

[Reserved.] 

1-2.302 

Late  bids,  modifications, 
withdrawals. 

and 

1-2.302-1 

General. 

1-2.302-2 

Consideration  of  late  bids 
award. 

for 

1-2.302-3 

Determining  time  of  mailing  of 
mailed  bids. 

1-2.302-4 

Telegraphic  bids. 

1-2.302-5 

Hand-carried  and  other  bids. 

1-2302-6 

Notification  of  bidders. 

1-2.302-7 

Disposition  of  late  bids. 

1-2302-8 

Records  on  late  bids. 

* 

1-2302-9 

Late  modifications  and  with- 

drawals. 

1-2.302-10  Inconsistencies  In  standard  forms. 


Subpart  1—2.3 — Submission  of  Bids 

§  1-2.301  [  Resell  ed.l 

§  1—2.302  Late  bids,  modifications,  and 
withdrawals. 

§  1—2.302—1  General.  ^ 

(a)  This  section  prescribes  policies 
and  procedures  governing  executive 
agencies  ih  the  treatment  of  late  bids, 
late  modifications  of  bids,  and  late  with¬ 
drawals  of  bids,  received  in  response  to 
formal  advertising. 

(b)  Bids,  modifications  of  bids, ,  and 
withdrawals  of  bids,  received  at  the  office 
designated  in  the  invitation  for  bids  after 
the  exact  time  specified  for  receipt  of 
bids,  are  deemed,  respectively,  late  bids, 
late  modifications,  and  late  withdrawals. 

§  1—2.302—2  Consideration  of  late  bids 
for  award. 

A  late  bid  shall  be  opened  and  con¬ 
sidered  for  award  only  if  received  before 
award  and: 

(a)  It  is  determined  that  its  lateness 
was  due  solely  to — 

(1)  Delay  in  the  mails  for  which 
the  bidder  was  not  responsible;  or 

(2)  Delay  by  the  telegraph  com¬ 
pany  through  no  fault  or  neglect  on  the 
part  of  the  bidder;  provided,  that  the  in¬ 
vitation  for  bids  specifically  authorized 
telegraphic  bids;  or 

(b)  It  is  determined  that  the  bid,  if 
submitted  by  mail  or  telegram,  was  re¬ 
ceived  at  the  Government  Installation  in 
sufficient  time  to  be  received  at  the  office 
designated  in  the  invitation  by  the  time 
^ecified  for  receipt,  and,  except  fcr  de¬ 
lay  due  to  mishandling  on  the  i>art  of 
the  Government  at  the  installation, 
would  have  been  received  on  time  at  the 
office  designated. 

§  1—2.302—3  Determining  time  of  mail¬ 
ing  of  mailed  bids. 

(a)  The  time  of  mailing  of  late  bids 
shall  be  determined  as  follows: 

(1)  The  date  and  hour  shown  in  a 
post  office  cancellation  stamp  or  in  a 
stamp  affixed  by  an  approved  metering 
device  will  be  considered  as  the  time  of 
mailing. 

(2)  In  the  event  of  conflict  between 
a  post  office  cancellation  stamp  and  a 
stamp  of  a  metering  device,  the  post 
office  cancellation  stamp  will  govern. 

(3)  Except  as  provided  in  (5)  and 
(6).  below,  if  the  envelope  or  other  outer 


covering  shows  the  date  but  not  the  hour 
of  mailing,  the  timcf  of  mailing  will  be 
considered  to  be  the  last  minute  of  the 
date  shown. 

(4)  Except  as  provided  in  (5)  and 
(6) ,  below,  if  the  envelope  or  other  outer 
covering  does  not  show  the  date  of  mail¬ 
ing,  the  bid  will  be  presumed  to  have 
been  mailed  too  late  to  be  received  in 
time. 

(5)  Information  regarding  the  date 
and  hour  of  mailing  registered  mail, 
when  not  ascertainable  from  the  post 
office  cancellation  stamp,  shall  be  ob¬ 
tained  from  the  postal  authorities  indi¬ 
cated  in  (b) ,  below  (the  time  of  registra¬ 
tion  of  registered  mail  is  prima  facie 
evidence  of  the ‘time  of  mailing). 

(6)  ,  If  the  bidder  before  award  dem¬ 
onstrates  the  time  of  mailing  by  clear 
and  convincing  evidence,  which  includes 
substantiation  by  the  post  office  of  mail¬ 
ing,  the  time  thus  demonstrated  will  be 
Considered  the  time  of  mailing. 

(b)  Information  concerning  the  nor¬ 
mal  time  for  mail  delivery,  and  the  date 
and  hour  of  mailing  of  registered  mail, 
shall  be  obtained  from  the  postmaster, 
superintendent  of  mails,  or  a  duly  au¬ 
thorized  representative  for  that  purpose, 
of  the  post  office  serving  the  contracting 
activity..  When  time  permits,  such  in¬ 
formation  shall  be  obtained  'in  writing. 

§  1—2.302—4  Telegraphic  bids. 

A  late  telegraphic  bid  shall  be  pre¬ 
sumed  to  have  been  filed  with  the  tele¬ 
graph  c(Hnpany  too  late  to  be  received 
by  the  time  specified  in  the  invitation  for 
bids,  except  where  the  bidder  d^on- 
strates  by  clear  and  convincing  evidence, 
which  includes  substantiation  by  an  au¬ 
thorized  official  of  the  telegraph  com¬ 
pany,  that  the  bid,  as  received  at  the 
office  designated  in  the  invitation  for 
bids,  was  filed  with  the  telegraph  com¬ 
pany  in  sufficient  time  to  have  been  de¬ 
livered  by  normal  transmission  procedure 
so  as  not  to  have  been  late. 

§  1—2.302—5  Hand-carried  and  other 

bids. 

A  late  hand-carried  bid,  or  any  other 
late  bid  not  sutoiitted  by  mail  or  tele¬ 
gram,  shall  not  be  considered  for  award. 

§  1—2.302—6  Notification  of  bidders. 

Upon  receipt  of  any  late  bid  which  is 
received  before  award,  but  which,  on  the 
basis  of  information  then  available,  can¬ 
not  then  be  considered  for  award  tmder 
section  1-2.302-2,  the  bidder  shall  be 
notified  promptly  that  the  bid  was  re¬ 
ceived  late.  Such  notification  shall  in¬ 
clude  substantially  the  following  infor¬ 
mation: 

Your  bid  In  response  to  Invitation  for  Bids 

No. _ dated _ _  was  received  after  the 

time  for  opening  specified  In  the  Invitation. 
Accordingly,  the  bid  may  not  properly  be 
considered  unless  clear  and  convincing  evi¬ 
dence  (Including  substantiation  by  the  post 
office  of  mailing)  Is  submitted  promptly 
(and  In  any  event  before  award)  showing 
that  failure  of  the  bid  to  arrive  on  time  was 
due  solely  to  delay  In  the  malls  for  which 
you  were  not  responsible. 

The  notification  may  be  appropriately 
modified  in  the  case  of  late  telegraphic 
bids. 


I 


FEDERAL  REGISTER 


Tuesday,  March  17,1959 

§  1-2.302—7  Disposition  of  late  bids. 

A  late  bid  which  is  not  copsidered  for 
award  shall  be  held  unopened  until  after 
award  and  then  returned  to  the  bidder - 
(unless  other  disposition  is  requested  or 
agreed  to  by  the  bidder) .  However,  an 
unidentified  late  bid  may  be  opened  solely 
for  identification  purposes,  but  it  shall 
be  resealed  immediately  and  no  bid  in¬ 
formation  contained  therein  disclosed. 

§  1-2.302—8  Records  on  late  bids. 

The  following  material  shall,  if  avail¬ 
able,  be  included  in  the  files  of  the  con¬ 
tracting  office  with  respect  to  each  late 
bid: 

(a)  A  statement  of  the  date  and  hour 
of  mailing  or  filing; 

(b)  A  statement  of  the  date  and  hour 
of  receipt; 

(c)  In  the  case  of  late  bids  considered, 
the  envelope  or  other  outer  covering  in 
which  the  bid  was  received; 

(d)  The  determination  of  whether  or 
not  the  bid  was  considered,  with  support¬ 
ing  facts;  and 

(e)  A  statement  of  the  disposition  of 
the  bid. 

§  1-2.302—9  Late  modifications  and 
withdrawals. 

(a)  A  late  modification  or  late  with¬ 
drawal  shall  be  opened  and  considered, 
except  as  provid^  in  (b),  only  if  re¬ 
ceived  before  award  and: 

(1 )  It  is  determined  that  its  lateness 
was  due  solely  to— 

(i)  Delay  in  the  mails  for  which 
the  bidder  was  not  responsible;  or 

(ii)  Delay  by  th.j  telegraph  com¬ 
pany  through  no  fault  or  neglect  on  the 
part  of  the  bidder;  or 

(2)  It  is  determined  that  the  modi¬ 
fication  or  withdrawal,  if  submitted  by 
mail  or  telegram,  was  received  at  the 
Government  installation  in  sufficient 
time  to  be  received  at  the  office  desig¬ 
nated  in  the  invitation  by  the  time  speci¬ 
fied  for  receipt  and,  except  for  delay  due 
to  mishandling  on  the  part  of  the  Gov¬ 
ernment  at  the  installation,  would  have 
been  received  on  time  at  the  office 
designated. 

(b)  A  modification  received  from  an 

otherwiiSe  successful  bidder  shall  be 
opened  and,  if  such  modification  makes 
the  terms  more  favorable  to  the  Gov¬ 
ernment  and  would  not  be  prejudicial  to 
other  bidders,  shall  be  considered  at  any 
time  that  such  modification  is  offered. 
In  determining  whether  late  modifica¬ 
tions  or  withdrawals  should  be  consid¬ 
ered,  the  rules  stated  for  late  bids  in 
sections  1-2.302-3,  1-2.302-4,  and 

1-2.302-5  shall  apply. 

(c)  Upon  receipt  of  any  late  modifica¬ 
tion  or  withdrawal  which  is  received 
before  award,  but  which,  on  the  basis  of 
available  information,  cannot  be  con¬ 
sidered  effective  under  this  section 
1-2.302-9  (a)  and  (b),  the  bidder  shall 
be  notified  promptly  that  the  modifica¬ 
tion  or  withdrawal  was  received  late. 
Such  notification  shall  contain  substan¬ 
tially  the  same  information  as  sWted  for 
late  bids  in  section  1-2.302-6. 

(d)  Late  modifications  and  late  with¬ 
drawals  which  are  not  considered  as 
being  effective  shall  be  disposed  of  in  the 
same  manner  as  stated  for  late  bids  in 
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section  1-2.302-7,  except  that  any  modifi¬ 
cation  received  from  an  otherwise  suc¬ 
cessful  bidder  shall  be  opened  so  as  to 
determine  whether  it  should  be  ’  con¬ 
sidered  as  stated  in  section  1-2.302-9  (b). 

(e)  Records  of  late  modifications  and 
late  withdrawals  shall  be  maintained  as 
provided  for  late  bids  in  section 
1-2.302-8. 

§  1—2.302—10  Inconsistencies  in  Stand¬ 
ard  forms. 

Pending  the  revision  of  Standard  Form 
22,  Instructions  to  Bidders  (Construction 
Contracts) ,  Standard  Form  30,  Invitation 
and  Bid  (Supply  Contract) ,  and  Stand¬ 
ard  Form  33,  Invitation,  Bid  and  Award 
(Supply  Contract),  this  section  1-2.302 
shall  govern  to  the  extent  that  the  pro¬ 
visions  of  those  forms  are  inconsistent 
with  this  section  1-2.302. 


Sec. 

1-3.405-2 

1-3.405-3 

1-3.406U 

1-3.406-5 


Labor-hour  contract. 

Letter  contract. 

Basic  agreement. 

Indefinite  delivery  tirpe  contracts. 


part  1-3— PROCUREMENT  BY 
NEGOTIATION 

Sec. 

1-3.000  Scope  of  part. 

Subpart  1— 3J^-Use  of  Nogotialion 

1-3.100  Scope  of  subpart. 

General  requirements  for  nepo- 


1-3.101 

1-3.102 

1-3.103 


tiatlon. 

Factors  to  be  considered  in  nego¬ 
tiated  contracts. 

Dissemination  of  procurement 
Information. 


Subpart  1— 3.5^[Re>ervedl 
Subpart  1—3.6— Small  Purchatet 


1-3.600 

Scope  Of  subpart. 

1-3.601 

Purpose. 

1-3.602 

Policy. 

1-3.603 

Competition. 

1-3.603-1 

Solicitation. 

1-3.603-2 

Data  to  support  small  purchases. 

1-3.604 

Imprest  fimds  (petty  cash) 
method. 

1-3.606 

Order-Invoice-Voucher. 

1-3.606-1 

Standard  Form  44. 

1-3.606-2 

Standard  Forms  147  and  148. 

1-3.606 

Blanket  purchase  arrangements. 

1-3.606-1 

General. 

1-3.606-2 

Authority  to  use  blanket  pur¬ 
chase  arrangements. 

1-3.606-3 

Establishment  of  account. 

1-3.606-4 

Documentation. 

1-3.606-6 

Agency  implementation. 

1-3.607 

Interagency  use  of  local  term 
contracts. 

• 

Subpart  1-3.7 — [Rttervedl 

Subpart  1—3.8 — Pric*  Nugotiation  Policitt  and 
Tadiniquut 

1-3.800 

Scope  of  subpart. 

1-3.801 

Basic  policy. 

1-3.802 

Preparation  for  negotiation. 

1-3.803 

Tyi>e  of  contract. 

Subpart  1—3.2— CIrcumstancos  Permitting 
Negotiation 

1-3.200  Scope  of  subpart. 

1-3.201  National  emergency. 

1-3.202  Public  exigency. 

1-3.203  Purchases  not  in  excess  of  $2,500. 

1-3.204  Personal  or  professional  services. 

1-3.205  Services  of  educational  insti¬ 

tutions. 

1-3.206  Purchases  outside  the  United 
States. 

1-3.207  Medicines  or  medical  supplies. 

1-3.208  Property  purchased  for  authorized 

resale. 

1-3.209  Subsistence  supplies. 

1-3.210  Impnracticabie  to  secure  competl- 

tition  by  formal  advertising. 

1-3.211  Experimental,  developmental,  or 

research  work. 

1-3.212  Purchases  not  to  be  publicly 
disclosed. 

1-3.213  Technical  equipment  requiring 
standardization  and  inter- 
changeability  of  parts.. 

1-3.214  Negotiation  after  advertising. 

1-3.215  Otherwise  authorized  by  law. 

Subpart  1—3.3— Determinations,  Findings,  and 
Authorities 

1-3.301  Determinations  and  findings  re- 
quired. 

1-3.302  Form  and  requirements  of  deter¬ 
minations  and  findings;  preser¬ 
vation  of  data. 

Subpart  1—3.4 — Types  of  Contracts 

1-3.400  Scope  of  subpart. 

1-3.401  Types  of  contracts. 

1-8.402  Selection  of  contract  type. 

1-3.403  Fixed-price  type  contracts. 

1-3.403-1  Firm  fixed-price  contract. 

1-3.403-2  Fixed-price  contract  with  esca¬ 
lation. 

1-3.404  Ctost-reimbursement  type  con¬ 
tracts. 

1-3.404-1  Cost  contract. 

1-3.404-2  Cost-sharing  contract. 

1-3.404-3  Cost-pl\is-a-fixed-fee  contract. 

1-3.404-4  Cost-pliis-incentive-fee  contract. 

1-3.406  Other  types  of  contracts. 

1-3.406-1  Time  and  materials  contract. 


Conduct  of  negotiations. 

Selection  of  offerors  for  negotia¬ 
tion  and  award. 

Pricing  individual  contracts. 

Cost,  profit,  and  price  relation¬ 
ships. 

Pricing  techniques. 

General. 

Price  analysis. 

Cost  azialysis. 

Profit. 

Subcontracting. 

Sole  source  items. 

Audit  as  a  pricing  aid. 


1-3.804 
1-3.806 

1-3.806 
1-3.807 

1-3.808 
1-3.808-1 
1-3.808-2 
1-3.808-3 
1-3.808-4 
1-3.808-6 
1-3.808-6 
1-3.809 

§  1—3.000  Scope  of  part. 

(a)  This  part  prescribes  policies  and 
procedures  .which  shall  be  observed  by 
executive  agencies  Jn  connection  with 
procurement  by  negotiation.  While  ref¬ 
erences  are  made  in  this  part  to  author¬ 
ising  sections  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
to  further  the  objectives  of  consistency 
and  uniformity  in  Government  procure¬ 
ment  practices,  such  references  shall  be 
deemed  likewise  as  references  to  com¬ 
parable  requirements  imder  applicable 
laws. 

(b)  This  part  sets  forth  the  following 
policies  and  procedures; 

(1)  The  basic  requirements  for  the 
procurement  of  property  and  services  by 
means  of  negotiation; 

(2)  The  different  circumstances  un¬ 
der  which  negotiation  is  permitted; 

(3)  Determinations  and  findings 
that  may  be  required  before  a  contract 
is  entered  into  by  negotiation; 

(4)  Types  of  negotiated  contracts 
and  their  use; 

(5)  Price  negotiation  policies  and 
techniques; 

(6)  Negotiation  of  surplus  labor 
area  set-asides; 

(7)  Negotiation  of  small  business 
set-asides;  and 

(8)  Reporting  of  possible  anti-trust 
violations. 
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RULES  AND  REGULATIONS 


Subpart  1-3.1 — Us*  of  Negotiation 
§  1—3.100  Scope  of  subpari. 

This  subpart  d^als  with  the  nature  and 
use  of  negotiation  as  distinguished  from 
formal  advertising,  and  with  limitations 
upon  that  use. 

§  1—3.101  General  requirements  for 
negotiation. 

No  contract  shall  be  entered  into 
as  a  result  of  negotiation  unless  or 
until  the  following  requirements  have 
been  satisfied : 

(a)  The  contemplated  procurement 
comes  within  one  of  the  circumstances 
permitting  negotiation; 

(b)  Any  necessary  determinations  and 
findings  have  been  made; 

(e)  Such  clearance  or  approval  as  is 
prescribed  by  applicable  agency  proce¬ 
dures  has  been*  obtained’;  and 

(d)  The  prospective  contractor  has 
been  determined  to  be  responsible. 

§  1—3.102  Factors  to  be  considered  in 
negotiated  contracts.  ^ 

Whenever  property  or  services  are  to 
be  procured  by  negotiation,  offers  shall 
be  solicited  from  all  such  qualified 
sources  as  are  deemed  necessary  by  the 
contracting  officer  to  assure  full  and  free 
competitioh,  consistent  with  the  procure¬ 
ment  of  the  required  property  or  services, 
in  accordance  with  the  basic  policies  set 
forth  in  this  Part  1-3,  to  the  end  that  the 
procurement  will  be  made  to  the  best 
advantage  of  the  Government,  price  and 
other  factors  considered.  Such  offers 
shall  be  supported  by  statements  and 
analyses  of  estimated  costs  or  other  evi¬ 
dence  of  reasonable  prices  and  other 
matters  deemed  necessary  by  the  con¬ 
tracting  officer.  Negotiation  shall  there¬ 
upon  be  conducted  with  due  attention 
being  given  to  the  following,  and  any 
other  appropriate  factors; 

(a)  Comparison  of  prices  quoted  and 
consideration  of  other  prices  for  the 
same  or  similar  property  or  services, 
with  due  regard  to  production  costs,  in¬ 
cluding  extra  pay  shift,  multi-shift  and 
overtime  costs,  and  any  other  factor  re¬ 
lating  to  the  price,  such  as  profits,  cost 
of  transportation,  and  cash  discounts. 

(b)  Comparison  of  the  business  repu¬ 
tation,  capacity,  and  responsibility  of 
the  respective  persons  or  firms  who  sub¬ 
mit  offers. 

(c)  Consideration  of  the  quality  of 
the  property  or  services  offered,  including 
the  same  or  similar  property  or  services 
previously  furnished,  with  due  regard 
to  conformance  with  specification  re¬ 
quirements. 

(d)  Consideration  of  delivery  require¬ 
ments. 

(e)  Discriminating  use  of  price  and 
cost  analyses. 

(f)  Investigation  of  price  aspects  of 
any  important  subcontract. 

(g)  Individual  bargaining,  by  mail  or 
by  conference. 

(h)  Consideration  of  cost  sharing. 

(i)  Effective  utilization  in  general  of 
the  most  desirable  type  of  contract. 

(j)  Consideration  of  the  size  of  the 
business  concern. 

(k)  Consideration  as  to  whether  the 
prospective  supplier  requires  expansion 
or  conversion  of  plant  facilities. 


(l)  Consideration  as  to  whether  the 
prospective  supplier  is  located  in  a  sur¬ 
plus  or  scarce  labor  area. 

(m)  Consideration  as  to  whether  the 
prospective  supplier  will  have  an  ade¬ 
quate  supply  of  qualified  labor. 

(n)  Consideration  of  the  extent  of 
subcontracting. 

(o)  Consideration  of  the  existing  and 
potential  workload  of  the  prospective 
supplier. 

(p)  Consideration  of  broadening  the 
industrial  base  by  the  development  of 
additional  suppliers. 

(q)  Consideration  of  whether  the  con¬ 
tractor  requires  Government  furnished 
property,  machine  tools,  or  facilities. 

§  1—3.103  Di8»eniination  of  procure* 
ment  information.  ^ 

(a)  Synopses  of  imclassified  requests 
for  proposals  and  contract  awards  shall 
be  prepared  and  publicized  in  the  De¬ 
partment  of  Commerce  “Synopsis  of  U.S. 
Government  Proposed  Procurement, 
Sales,  and  Contract  Awards,”  in  accord¬ 
ance  with  procedures  established  by  each 
agency. 

(b)  Promptly  after  making  awards  in 
any  procurement  in  excess  of  $10,000, 
th^  contracting  officer  normally  shall 
give  written  notice  to  the  unsuccessful 
offerors  that  their  proposals  were  not 
accepted.  Upon  request,  unsuccessful 
offerors  whose  offered  prices  were  lower 
than  those  of.  the  contractor  which  re¬ 
ceived  the  award  shall  be  furnished  the 
reasons  why  their  proposals  were  not  ac-- 
cepted;  but  in  no  event  will  an  offeror’s 
cost  breakdown,  profit,  overhead  rates, 
trade  secrets,  or  other  confidential  busi¬ 
ness  information  be  disclosed  to  any 
other  offeror. 

(c)  Classified  information  shall  be 
furnished  only  in  accordance  with 
agency  r^ulations  governing  the  han¬ 
dling  of  classified  information. 

Subpart  1—3.2 — Circumstances 
Permitting  Negotiation 
§  1—3.200  Scope  of  subpart. 

Subject  to  the  limitations  prescribed 
in  this  Subpart  1-3.2,  or  as  otherwise 
provided  by  law,  procurement  may  be 
effected  by  negotiation  under  any  one  of 
the  exceptions  contained  in  sections 
302(c)(1)  through  302(c)  (15)  of  the  Act. 

§  1—3.201  National  emergency. 

Pursuant  to  the  authority  of'  section 
302(c)  (11  of  the  Act,  purchases  and  con¬ 
tracts  may  be  negotiated  if  “determined 
to  be  necessary  in  the  public  interest  dur¬ 
ing  a  period  of  national  emergency  de¬ 
clared  by  the  President  or  by  the 
Congress.” 

(a)  Duration.  Under  present  circum¬ 
stances,  authority  of  this  section  shall 
extend  for  the  duration  of  the  national 
emergency  declared  pursuant  to  Presi¬ 
dential  Proclamation  2914,  dated  De¬ 
cember  16.  1950. 

(b)  Application.  The  authority  of 
this  section  shall  be  used  only  to  the  ex¬ 
tent  of  furthering  the  poHcy  (enunciated 
in  Defense  Manpower  Policy  No.  4  (re¬ 
vised  November  5,  1953,  and  amended 
July  27,  1955)  and  in  Bureau  mt  the 
Budget  Bulletin  No.  58-5,  dated  March 
25,  1958)  which  encourages  the  placing 


of  contracts  and  facilities  In  areas  of  sub¬ 
stantial  labor  surplus,  and  upon  the  de¬ 
termination  of  the  head  of  the  agency 
concerned  that  to  .do  so  is  necessary  in 
the  public  interest.  Contracts  entered 
into  pursuant  to  this  authority  shall  be 
negotiated  in  accordance  with  agency 
procedures. 

§  1—3.202  Public  exigency. 

Pursuant  to  the  authority  of  section 
302(c)  (2)  of  the  Act.  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 
advertising  if  “the  public  exigency  will 
not  admit  of  the  delay  incident  to 
advertising.” ' 

(a)  Application.  In  order  for  this  au¬ 
thority  to  be  jused,  the  need  must  be 
compelling  and  of  unusual  urgency,  as 
when  the  Government  would  be  seriously 
injured,  financially  or  otherwise,  if  the 
property  or  services  to  be  purchased  or 
contracted  for  were  i^ot  furnished  by  a ' 
certain  time,  and  when  they  could  not  be 
procured  by  that  time  by  means  of 
formal  advertising.  'This  applies  irre¬ 
spective  of  whether  that  urgency  could 
or  should  have  been  foreseen.  For 
example,  this  authority  may  be  used 
when  property  or  services  are  needed 
at  once  because  of  a  fire,  flood,  explosion, 
or  other  disaster. 

(b)  Limitations.  Every  contract  ne¬ 
gotiated  under  this  authority  shall  be 
accompanied  by  a  signed  statement  of 
the  contracting  officer  justifying  its  use. 
When  purchEise  action  under  this  au¬ 
thority  is  based  on  telephone  or  other 
oral  offers,  a  written  confirmation  of  the 
accepted  offer  shall  be  secured  and  made 
a  part  of  the  purchase  case  file.  A  rec¬ 
ord  shall  be  established  also  in  such 
cases  containing  the  following  informa¬ 
tion  as  a  minimum:  name  and  address 
of  each  offeror  quoting,  item  description, 
unit  price,  delivery  time,  and  discount 
terms.  If  quotatjpns  lower  than  the 
accepted  quotation  are  received,  the  rea¬ 
sons  for  their  rejection  shall  be  recorded 
and  made  a  part  of  the  purchase  file.’ 
Negotiation  under  this  authority  is  sub¬ 
ject  to  the  preparation  of  appropriate 
determinations  and  findings  prescribed 
in  Subpart  1-3.3. 

§  1—3.203  Purchases  not  in  excess  of 
$2,500. 

Pursuant  to  the  authority  of  section 
302(c)  (3)  of  the  Act.  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 
advertising  if  “the  aggregate  amount  in¬ 
volved  does  not  exceed  $2,500.” 

(a)  Application.  Contracts  or  pur¬ 
chases  aggregating  $2,500  or  less  shall  be 
made  under  the  authority  of  this  section 
1-3.203  rather  than  under  any  of  the 
other  authorities  for  negotiation.”  In 
arriving  at  the  “aggregate  amount  in¬ 
volved”  there  must  be  included  all  prop¬ 
erty  and  services  which  would  properly 
be  grouped  together  in  a  single  transac¬ 
tion  and  which  would  be  included  in  a 
single  advertisement  for  bids  if  the  pro¬ 
curement  were  being  effected  by  formal 
advertising.  Purchases  or  contracts  ag¬ 
gregating  more  than  $2,500  shall  not  be 
broken  down  into  several  purchases  or 
contracts  of  less  than  $2,500. 

(b)  Procedure.  Purchases  and  con¬ 
tracts  aggregating  not  more, than  $2,500 
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ghall  be  made  in  accordance  with  Sub¬ 
part  1-3.6. 

§  1—3.204  Personal  or  professional  serv¬ 
ices. 


Pursuant  to  the  authority  of  section 
302(c)  (4)  of  the  Act,  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 
advertising  if  “for  personal  or  profes¬ 
sional  services.” 

(a)  Application.  This  authority  shall 
be  used  only  when  all  of  the  following 
conditions  have  been  satisfied: 

(1)  If  personal  services,  they  are 
required  to  be  performed  by  an  indi¬ 
vidual  contractor  in  person  (not  by  a 
concern) ;  if  professional  services,  they 
may  be  performed  either  by  an  individueJ 
contractor  in  person  or  a  concern; 

(2)  The  services  are  of  a  profes¬ 
sional  nature,  or  are  to  be  performed 
under  Government  supervision  and  paid 
for  on  a  time  basis;  and 

(3)  Procurement  of  the  services  is 
authorized  by  law  and  is  effect^  in  ac¬ 
cordance  with  the  requirements^!  appli¬ 
cable  law. 

(b)  Limitations. 

(1)  The  authority  of  this  section  1- 
3.204,  and  the  conditions  imposed  upop 
its  use,  shall  not  apply  to  the  procure¬ 
ment  by  negotiation  of  any  types  of  serv¬ 
ices  authorized  under  any  other  provis¬ 
ions  of  this  subpart. 

(2)  Use  of  authority  of  this  section 
1-3.204  for  professional  engineering,  ar¬ 
chitectural  and  landscape  architectural 
services  for  any  public  building  or  public 
improvement  (exclusive  of  bridges,  roads, 
sidewalks,  sewers,  mains,  or  similar 
items)  the  construction  cost  of  which 
is  estimated  to  be  $200,000  or  more,  shall 
be  subject  to  prior  clearance  with  the 
Oreneral  Services  Administration. 

§  1—3.205  Services  of  educational  insti¬ 
tutions. 

Pursuant  to  the  authority  of  section 
302(c)  (5)  of  the  Act,  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 
advertising  if  “for  any  service  to  be  ren¬ 
dered  by  any  university,  college,  or  other 
educational  institution.” 

(a)  Application.  The  following  are 
Illustrative  of  circumstances  with  respect 
to  which  this  authority  may  be  used: 

(1)  Educational  or  vocational  train¬ 
ing  services  to  be  rendered  by  any  imi- 
versity,  college,  or  other  educational  in¬ 
stitution  in  connection  with  the  training* 
and  education  of  personnel,  and  for  nec¬ 
essary  material,  services,  and  supplies 
furnished  by  any  such  institution  in  con¬ 
nection  therewith. 

(2)  Experimental,  developmental,  or 
research  work  (including  services,  tests 
and  reports  necessary  or  incidental 
thereto)  to  be  conducted  by  any  univer¬ 
sity,  college,  or  other  educational  insti¬ 
tution;  and  reports  furnished  in  con¬ 
nection  therewith. 

(3)  Analyses,  studies,  or  reports 
(statistical  or  otherwise)  to  be  conducted 
or  prepared  by  any  university,  college, 
or  other  educational  institution. 

§  1—3.206  Purchases  outside  the  United 

States. 

Pursuant  to  the  authority  of  section 
302(c)  (6)  of  the  Act,  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 


advertising  If  "the  supplies  or  services 
are  to  be  procured  and  used  outside  the 
limits  of  the  United  States  and  its  pos¬ 
sessions.”  This  authority  shall  be  used 
only  for  the  procurement  of  property  or 
services  which  are  actually  purchased 
from  sources  outside  and  used  outside 
the  limits  of  the  United  States,  its  Ter¬ 
ritories  and  possessions,  such  as  property 
or  services  (including  construction)  for 
overseas  installations  or  for  the  use  of 
overseas  personnel.  / 

§  1—3.207  Medicines  or  medical  sup¬ 
plies. 

Pursuant  to  the  authority  of  section 
302(c)  (7)  of  the  Act,  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 
advertising  if  “for  medicines  or  medical 
supplies.” 

(a)  Application.  This  authority  shall 
be  used  only  for  such  supplies  as  are 
peculiar  to  the  field  of  medicine,  includ¬ 
ing  technical  equipment,  such  as  surgi¬ 
cal  instruments,  surgical  and  orthopedic 
appliances.  X-ray  supplies  and  equip¬ 
ment,  and  the  like. 

(b)  Limitations.  Whenever  the  prob¬ 
able  cost  of  property  to  be  purchased  by 
negotiation  under  this  authority  will  ex¬ 
ceed  $10,000,  suitable  advance  publicity 
of  the  proposed  purchase  shall  be  given 
for  a  period  of  at  least  15  days,  wherever 
practicable.  The  requirement  of  “suit¬ 
able  advance  publicity”  shall  be  deemed 
to  be  complied  with  if  circulation  of  no¬ 
tice  of  intent  to  negotiate  is  made  to 
business  concerns  engaged  in  the  manu¬ 
facture  and/or  sale  of  the  products  in¬ 
volved,  including  qualified  concerns 
known  to  have  current  interest  in  sell¬ 
ing  such  products  to  the  Government. 
Where  desirable,  publication  of  the  in¬ 
tention  to  negotiate  through  newspapers 
or  other  similar  media  may  be  used  to 
supplement  circularization. 

§  1—3.208  Properly  purchased  for  au¬ 
thorized  resale. 

Pursuant  to  the  authority  of  section 
302(c)  (8)  of  the  Act,  purchases  and  con¬ 
tracts  may  be  negotiated  without  formal 
advertising  if  “for  property  pmehased 
for  authorized  resale.” 

(a)  Application.  This  authority  shall 
be"  used  only  for  purchases  for  resale 
through  commissaries  or  other  similar 
facilities,  and  ordinarily  only  for  pur¬ 
chases  of  articles  with  brand  names  or 
of  a  proprietary  nature  as  required  by 
patrons  of  the  selling  activities. 

(b)  Limitations.  Whenever  the  prob¬ 
able  cost  of  property  to  be  purchased  by 
negotiation  under  this  authority  will 
exceed  $10,000,  suitable  advance  publicity 
of  the  proposed  purchase  shall  be  given 
for  a  period  of  at  least  15  days,  wherever 
practicable.  This  shall  be  accomplished 
in  the  manner  set  forth  in  section  1- 
3.207(b).  When  exercising  this  author¬ 
ity,  regardless  of  the  probable  cost, 
competitive  proposals  shall  be  solicited 
from  all  such  qualified  sources  of  supply 
as  the  contracting  ofiBcer  deems  neces¬ 
sary  to  assure  full  and  free  competition, 
consistent  with  the  type  and  character 
of  the  procurement. 

§  1—3.209  Subsistence  supplies. 

Pursuant  to  the  authority  of  section 
302(c)  (9)  of  the  Act,  purchases  and  con¬ 


tracts  may  be  negotiated  without  formal 
advertising  if  “for  perishable  or  non- 
perishable  subsistence  supplies.” 

(a)  Application.  The  authority  of 
this  paragraph  may  be  used  for  the  pur¬ 
chase  of  any  and  all  kinds  of  subsistence 
supplies. 

(b)  Limitation.  When  exercising  this 
authority,  competitive  proposals  shall  be 
solicited  from  all  such  qualified  sources 
of  supply  as  the  contracting  officer 
deems  necessary  to  assure  full  and  free 
competition,  consistent  with  the  type 
and  character  of  the  procurement. 

§  1—3.210  Impracticable  to  secure  com¬ 
petition  by  formal  advertising. 

Pursuant  to  the  authority  of  section 
302(c)  (10)  of  the  Act,  purchases  and 
contracts  may  be  negotiated  without 
formal  advertising  if  “for  supplies  or 
services  for  which  it  is  impracticable 
to  secure  competition.” 

(a)  Application.  The  following  are 
illustrative  of  circumstances  with  re¬ 
spect  to  which  this  authority  may  be 
used; 

(1)  When  property  or  services  can 
be  obtained  from  only  one  person  or 
firm  (sole  source  of  supply) . 

(2)  When  competition  is  precluded 
because  of  the  existence  of  patent  rights, 
copyrights,  secret  processes,  control  of 
basic  raw  material,  or  similar  circum¬ 
stances. 

(3)  When  bids  have  been  solicited 
pursuant  to  the  requirements  of  formal  / 
advertising,  and  no  responsive  bid  has 
been  received  from  a  responsible  bidder. 

(4)  When  bids  have  been  solicited 
pursuant  to  the  requirements  of  formal 
advertising  and  the  responsive  bid  or 
bids  do  not  cover  the  quantitative  re¬ 
quirements  of  the  invitation  for  bids,  in 
which  case,  negotiation  is  permitted  for 
the  remaining  requirements  of  the  in¬ 
vitation  for  bids. 

(5)  When  the  contemplated  pur¬ 
chase  is  for  training  film,  motion  picture 
productions,  or  manuscripts. 

(6)  When  the  contemplated  con¬ 
tract  is  for  technical  nonpersonal  serv¬ 
ices  in  connection  with  the  assembly,  in¬ 
stallation,  or  servicing  (or  the  instruction 
of  personnel  therein)  of  equipment  of  a 
highly  technical  or  specialized  nature. 

(7)  When  the  contemplated  con¬ 
tract  involves  maintenance,  repair,  alter¬ 
ation,  or  inspection  and  the  exact  nature 
or  amount  of  the  work  to  be  done  is  not 
known. 

(8)  When  the  contemplated  con¬ 
tract  is  for  studies  or  surveys  other  than 
those  which  may  be  negotiated  under 
setions  302(c)  (5)  or  (11)  of  the  Act. 

(9)  When  the  contemplated  con¬ 
tract  is  for  stevedoring,  terminal,  ware¬ 
housing,  or  switching  services,  and  when 
either  the  rates  are  established  by  law 
or  regulation,  or  the  rates  are  so  numer¬ 
ous  or  complex  Uiat  it  is  impracticable 
to  set  them  forth  in  the  specifications  of 
a  formal  invitation  for  bids. 

(10)  When  the  contemplated  con¬ 
tract  is  for  commercial  ocean  or  air 
transportation,  including  time  charters, 
space  charters,  and  voyage  charters  over 
trade  routes  not  covered  by  common  car¬ 
riers  (negotiation  for  transportation 
services  when  the  services  can  be  pro¬ 
cured  from  common  carriers  is  author- 
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ized  by  section  321  of  the  Transportation 
Act  of  1940  (49  UB.C.  65) — see  section 
1-3.215),  and  including  sendees  for  the 
operation  of  Government-owned  vessels 
or  aircraft. 

(11)  When  it  is  impossible  to  draft 
for  an  invitation  for  bids  adequate  speci¬ 
fications  or  any  other  adequately  de¬ 
tailed  description  of  the  required  prop¬ 
erty  or  services. 

(12)  When  the  contemplated  con¬ 
tract  is  for  services  related  to  the  pro¬ 
curement  of  perishable  subsistence,  such 
as  protective  storage,  icing,  processing, 
packaging,  handling,  and  transportation, 
and  it  is  impracticable  to  advertise  for 
such  services  a  sufficient  time  in  advance 
of  the  delivery  of  the  perishable  sub¬ 
sistence. 

(b)  Limitations.  Each  contract  nego¬ 
tiated  under  this  authority  shall  be  ac¬ 
companied  by  a  signed  statement  of  the 
contracting  officer  justifying  its  use. 

§  1—3.211  Experimental,  developmental, 

or  research  work. 

Pursuant  to  the  authority  of  section* 
302(c)  (11)  of  the  Act,  purchases  and 
contracts  may  be  negotiated  without 
formal  advertising  if  “the  agency  head 
determines  that  the  purchase  or  con¬ 
tract  is  for  experimental,  developmental, 
or  research  work,  or  for  the  manufacture 
or  furnishing  of  property  for  experi¬ 
mentation,  development,  research,  or 
test.” 

(a)  Application.  The  following  are 
illustrative  of  circumstances  with  respect 
to  which  this  authority  may  be  used: 

(1)  When  the  contemplated  con¬ 
tract  relates  to  theoretical  analysis,  ex¬ 
ploratory  studies,  and  experimentation 
in  any  field  of  science  or  technology. 

(2)  When  'the  contemplated  con¬ 
tract  is  for  developmental  work  and  calls 
for  the  practical  application  of  investiga¬ 
tive  findings  and  theories  of  a  scientific 
or  technical  nature. 

*(3)  When  the  contemplated  con¬ 
tract  is  for  such  quantities  and  kinds 
of  equipment,  supplies,  parts,  accessories, 
or  ppitent  rights  thereto,  and  drawings 
or  designs  thereof,  sus  are  necessary  for 
experimentation,  development,  research, 
or  test. 

(4)  When  the  contemplated  con¬ 
tract  is  for  services,  tests,  and  reports 
necessary  or  incidental  to  experimental, 
developmental,  or  research  work. 

(b)  Limitations.  This  authority  shall 
not  be  used  for  contracts  for  quantity 
production,  except  that  such  quantities 
may  be  purch£ised  as  are  necessary  to 
permit  complete  and  adequate  experi¬ 
mentation.  development,  research,  or 
test.  Research  or  development  contracts 
which  call  for  the  production  of  a  rea¬ 
sonable  number  of  experimental  or  test 
models  or  prototypes  shall  not  be  re¬ 
garded  as  contracts  for  quantity  produc¬ 
tion.  Negotiation  under  this  authority  is 
*also  subject  to  the  preparation  of  ap¬ 
propriate  determinations  and  findings 
ings  prescribed  by  Subpart  1-3.3. 

§  1—3.212  Purchases  not  to  be  publicly 

disclosed. 

Pursuant  to  the  authority  of  section 
302(c)  (12)  of  the  Act.  purchases  and 
contracts  may  be  negotiated  without  for¬ 
mal  advertising  if  “for  property  or  serv¬ 


ices  as  tp  which  the  agency  head  deter¬ 
mines  that  the  character,  ingredients,  or 
components  thereof  are  such  that  the 
purchase  or  (x>ntract  should  not  be 
publicly  disclosed.” 

(a)  Application.  This  authority  shall 
be  used  only  when  required  by  considera¬ 
tions  of  national  security. 

(b)  Limitations.  Negotiation  under 
this  authority  is  subject  to  the  prepara¬ 
tion  of  appropriate  determinations  and 
findings  prescribed  by  Subpart  1-3.3. 

§  1—3.213  Technical  equipment  requir¬ 
ing  standardization  and  interchange- 
ability  of  parts. 

(a)  Authority. 

(1)  Pursuant  to  the  authority  of 
section  302(c)  (13)  of  the  Act,  purchases 
and  contracts  may  be  negotiated  without 
formal  advertising  if  “for  equipment 
which  the  agency  head  determines  to  be 
technical  equipment,  and  as  to  which  he 
determines  that  the  procurement  thereof 
without  advertising  is  necessary  in  spe¬ 
cial  situations  or  in  particular  localities 
in  order  to  assure  standardization  of 
equipment  and  interchangeability  of 
parts  and  that  such  standardization  and 
interchEmgeability  is  necessary  in  the 
public  interest.” 

(2)  This  section  1-3.213  provides 
authority  only  to  employ  negotiation  as 
distinguished  from  advertising  and  does* 
not  constitute  authority  to  make  pur¬ 
chases  of  equipment.  The  latter  must 
be  elsewhere  derivecL 

(b)  Application. 

(1)  This  authority  may  be  used  for 
purchasing  additional  units  and  replace- 
m3nt  items  of  technical  equipment  and 
spare  parts  by  negotiation  in  order  to 
assure  stsindardization  of  equipment  and 
interchangeability  of  parts  where,  in 
special  situations  or  in  particular  locali¬ 
ties.  such  standardization  and  inter¬ 
changeability  is  determined  necessary 
in  the  public  interest.  Examples  of  sit¬ 
uations  where  this  authority  may  be  used 
are: 

(1)  Where,  in  special  situations  or 
in  particular  localities,  it  has  been  found 
necessary  to 'limit  the  variety  and  quan¬ 
tity  of  parts  that  must  be  carried  in 
stock. 

(ii)  Where  standardization  of 
technical  equipment  is  necessary  in  spe¬ 
cial  situations  or  in  particular  localities 
so  that  parts  may  be  available  and  inter¬ 
changed  among  items  of  damaged  or 
worn  equipment. 

(iii)  Where,  in  special  situations 
or  particular  localities,  technical  equip¬ 
ment  is  available  from  a  number  of 
suppliers  which  would  have  such  vary¬ 
ing  performance  characteristics  (not¬ 
withstanding  detailed  specifications  and 
rigid  inspection)  as  would  prevent  stand¬ 
ardization  and  interchangeability  of 
parts. 

(2)  Consideration  shall  be  given  to 
the  following  and  other  pertinent  factors 
before  making  a  determiniition  to  pro¬ 
cure  specified  makes  and  models  under 
the  authority  of  this  section  1-3.213: 

(i) _The  practicability  of  inter¬ 
changing  parts  and  cannibalizing  equip¬ 
ment. 

(ii)  The  probability  that  f*.:ture 
procurement  of  the  selected  item  of 


equipment  can  be  effected  at  reasonable 
prices. 

(iii)  Whether  the  standardization 
will  appreciably  reduce  the  variety  and 
quantity  of  parts  that  must  be  carried 
in  stock. 

(iv)  The  value  of  similar  equip¬ 
ment  and  its  supporting  parts  on  hand. 

(V)  Possible  savings  in  training 
personnel. 

(Vi)  Whether  the  standardization 
will  adversely  affect  existing  specifica¬ 
tions  and  standards. 

(vii)  The  degree  to  which  the 
current  design  of  the  specified  make  and 
model  has  been  changed  from  the  de¬ 
sign  of  equipment  of  the  same  make  and 
model  already  hi  the  supply  system. 

(3)  Standardization  approval  under 
this  authority  shall  be  for  a  stated  period 
of  time  which  bears  a  reasonable  rela¬ 
tionship  to  the  life  of  the  equipment. 

(c)  Justification. 

(1)  In  arriving  at  a  determination 
that  standardization  of  equipment  and 
interchangeability  of  its  parts  are  neces¬ 
sary  in  the  public  interest,  such  stand- 
ardization  must  be  in  fact  fully  justified 
as  genuinely  “necessary  in  the  public 
interest.”  It  is  not  sufficient  that  it 
merely  be  generally  desirable.  Nor  is  an 
arbitrary  or  perfimctory  conclusion  suf¬ 
ficient.  Facts  must  clearly  show  the. 
compelling  reasons  why  it  is  necessary, 
as  for  example: 

(i)  Substantial  savings  possible 
through  standardization  (estimated  an¬ 
nual  savings  to  be  indicated  when  pos¬ 
sible)  . 

(ii)  Minimizing  potential  break¬ 
down  of  a  specifically  identified  service 
or  fimction  which  might  endanger  life, 
property  or  the  orderly  conduct  of  vital 
Government  fimctions. 

(2)  The  term  “in  special  situations” 
precludes  application  of  the  authority 
to  generally  prevailing  or  generalized 
conditions.  The  law  assumes  that  it  will 
be  necessary  to  employ  the  authority 
only  under  unusual  or  abnormal  condi¬ 
tions. 

(3)  The  term  “particular  localities” 
has  reference  to  remote  locations  which 
are  not  only  remote  in  the  sense  of  phys¬ 
ical  distance  from  large  metropolitan 
areas,  but  remote  from  available  stocks 
of  replacement  parts  and,  possibly,  re¬ 
lated  service  facilities.  For  example,  it 
is  not  enough  to  conclude  that  standard¬ 
ization  is  required  of  a  motor  vehicle  in 
Alaska  because  .of  remote  location  if  in 
fact  replacement  parts  of  various  ve¬ 
hicle  makes  are  readily  available.  It 
must  be  shown  expressly,  and  not  by  in¬ 
ference,  (i)  that  the  location  involved  is 
inaccessible  because  of  stated  conditions, 
such  as  the  absence  of  a  connected  road 
system,  or  (ii)  that  there  are  not  avail¬ 
able  within  stated  reasonable  distances, 
adequate  stocks  of  replacement  parts  or 
personnel  and  facilities  necessary  to  per¬ 
form  required  services,  and  that  there 
are  circumstances  which  make  it  im¬ 
practical  to  maintain  at  the  location 
such  stocks  and  furnish  such  service  for 
more  than  a  particular  number  of  makes 
of  vehicles.  Most  using  activities  within 
the  United  States  (excluding  Alaska) 
could  not  be  considered  to  meet  these 
requirements.  However,  there  may  be 
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cases  where,  because  of  extremely  un¬ 
usual  conditions,  standardization  at  a 
particular  location  within  the  United 
States  may  be  necessary  in  the  public 
interest. 

(d)  Limitations. 

(1)  This  authority  shall  not  be  used 
for  initial  procurement  of  equipment  and 
spare  parts  which  ultimately  will  be 
standardized,  or  for  the  purpose  of  se¬ 
lecting  arbitrarily  the  equipment  of  cer¬ 
tain  suppliers;  nor  shall  it  be  used  un¬ 
less  and  until  the  agency  head  has 
determined  that: 

(i)  The  equipment  constitutes 
technical  equipment; 

(ii)  Standardization  of  such 
equipment  and  interchangeability  of  its 
parts  are  necessary  in  the  public  inter¬ 
est;  and 

(iii)  Negotiation  is  necessary  in 
special  situations  or  in  particular  locali¬ 
ties  in  order  to  assure  required  stand¬ 
ardization  of  equipment  and  inter¬ 
changeability  of  parts. 

(e)  Determination  and  findings. 

(1)  Negotiation  under  this  author¬ 
ity  is  subject  to  the  requirement  for 
preparation  of  appropriate  determina¬ 
tions  and  findings  as  provided  by  Sub¬ 
part  1-3.3. 

(2)  The  following  example  of  find¬ 
ings  and  determinations  is  illustrative  of 
the  t3rpe  and  amount  of  information 
which  may  be  considered  suflBcient  to 
Justify  negotiation  under  section  302 
(c)(13)  of  the  Act; 
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Findings 

In  accordance  with  the  requirements  of 
section  302(c)  (13)  and  307  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1049,  I  make  the  following  findings: 

1.  The  Alaska  Road  Commission  has  stated 

that  It  has  a  requirement  for  25 _ _ 

(Make  and 

_ _ trucks  as  set  forth  In  (letter)  or  (req- 

type) 

I.  utsltion)  dated  _ _  and  has  sub¬ 
mitted,  by  letter  dated _ _  signed  by 

_ _  Information  In  Justificui- 

(Name  and  title) 

tion  for  such  purchase  under  section  302(c) 
(13) ,  as  described  or  included  in  the  findings 
set  forth  below. 

2.  The  trucks  in  question  are  required  for 

use  at _ _  Alaska.  This  lo- 

( District  or  area) 

cation  Is  accessible  only  by _ _ _ _ 

(Indicate:  l.e.  "boat" 

- -  and  for  several  months 

or  “boat  and  air”  etc.) 

each  year  Is  accessible  only  by _ _ 

The  Government’s  operations  which  consist 
of - ... _ _  require  the  use 

(General  description  only) 
of  trucks  of  this  type.  The  location  pres¬ 
ently  has _ of  these  trucks  with  stocks 

of  spare  parts  determined  necessary  from 
exf>erlence  to -maintain  these  trucks  In  proper 

operational  efficiency.  There  are  also _ 

trucks  of  other  manufacture  with  required 
.stocks  of  spare  parts  which  will  gradually  be 
eliminated  by  standardization.  No  commer¬ 
cial  supply  or  service  centers  we  maintained 
%t  this  remote  l(x:atlon  or  within  approx¬ 
imately  - miles  thereof. 

3.  It  js  impractical  to  provide  service  and 
repair  facilities  for  numerous  makes  of  ve¬ 
hicles  and  to  maintain  stocks  of  parts  nec¬ 
essary  to  keep  the  various  makes  In  operat¬ 


ing  condition.  Each  make  of  vehicle  usually 
requires  additional  special  equipment  for 
proper  servicing  and  repair.  This  results 
In  added  cost,  housing,  and  related  adminis¬ 
trative  expense.  Similarly  each  additional 
make  requires  the  maintenance  of  separate 
stocks  of  spare  service  and  repair  parts 
which  require  additional  bins,  storage,  and 
clerical  and  administrative  expenses.  The 
annual  savings  in  cost  estimated  to  result 
from  the  maintenance  of  reduced  stocks  of 
parts  made  possible  by  standardizing  on 
these  trucks  Is _ _ _ 

4.  (State  other  factors  and  details  as  ap¬ 
plicable.) 

5.  Under  these  circumstances  the  Alaska 
Road  Commission  regards  the  standardiza¬ 
tion  and  interchangeabUity  as  necessary  In 
the  public  interest.  ' 

Determinations 

1.  Based  upon  the  foregoing  findings,  I 
hereby  determine,  within  the  meaning  of 
section  302(c)  (13)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1049, 
that: 

A.  The  equipment  described  Is  technical 
equipment: 

B.  Negotiation  is  necessary.  In  the  situa¬ 
tion  and  in  the  locality  described,  in  order 
to  assure  standardization  of  the  equipment 
and  interchangeability  of  parts;  and 

C.  Such  standardization  and  interchange- 
ability  is  necessary  In  the  public'  Interest. 

2.  Upon  the  basis  of  these  findings  and 
determinations,  I  hereby  authorize  the  ne¬ 
gotiation  of  a  contract  (or  contracts)  for 
procurement  of  the  equipment  described  in 
these  findings  pursuant  to  section '  302 
(c)(13)  of  the  Federal  Property  and  Ad¬ 
ministrative  Services  Act  of  1949. 


Secretary  of  the  Wnterior. 

§  1—3.214  Negotiation  after  advertising. 

Pursuant  to  the  authority  of  section 
302(c)  (14)  of  the  Act,  purchases  and 
contracts  may  be  negotiated  without 
formal  advertising  if  “for  property  or 
services  as  to  which  the  agency  head  de¬ 
termines  that  bid  prices  after  advertising 
therefor  are  not  reasonable  (either  as  to 
all  or  some  part  of  the  requirements)  or 
have  not  been  independently  arrived  at 
in  open  competition.” 

(a)  Application.  This  authority  is  de¬ 
signed  to  cope  with  cases  where  bids  re¬ 
ceived  after  advertising  are  too  high, 
although  not  actually  identical  or  appar¬ 
ently  collusive,  and  cases  of  apparent 
collusive  bidding.  Indications  of  possible 
violation  of  antitrust  laws  or  collusive 
bidding  are  to  be  reported  in  accordance 
with  procedures  prescribed  in  Subpaff 
1-1.9  of  this  chapter.  Where,  after  ad¬ 
vertising,  some  of  the  bids  do  not  appear 
reasonable,  and  the  reasonable  bids  do 
not  cover  the  full  quantity  required,  the 
contracting  officer  may,  at  his  discretion, 
accept  the  reasonable  bids.  Rejection  of 
the  bids  not  accepted  and  negotiation  for 
the  balance  of  the  quantity  required  must 
be  preceded  by  the  determination  re- 
quired'by  this  section  1-3.214.  Negotia¬ 
tion  for  the  balance  is  subject  also  to  the 
requirements  of  section  1-3.214 (b). 

(b)  Limitations.  After  appropriate 
determination,  and  after  rejection  of 
bids,  no  contract  shall  be  negotiated 
under  this  authority  unless: 

(1)  Notification  of  intention  to  ne¬ 
gotiate  and  reasonable  opportunity  to 
negotiate  have  been  given  to  each  respon¬ 
sible  bidder  which  submitted  a  bid  in 
response  to  the  invitation  for  bids;  and 


(2)  The  negotiated  price  is  the  low¬ 
est  negotiated  price  offered  by  any  re¬ 
sponsible  supplier. 

§  1-3.215  Otherwise  authorized  by  law. 

Pursuant  to  the  authority  imder  sec¬ 
tion  302(c)  (15)  of  the  Act,  purchases  and 
contracts  may  be  negotiated  without 
formal  advertising  if  “otherwise  author¬ 
ized  by  law.”  This  provision  preserves 
the  authority  to  negotiate  contracts  con¬ 
ferred  by  other  legislation.  The  follow¬ 
ing  are  typical  examples: 

(a)  Mutual  Security  Act  of  1956  (22 
U.S.C.  1750) . 

(b)  Small  Business  Act  (Public  Law 
85-536). 

(c)  Section  321  of  the  Transportation 
Act  of  1940  (49  U.S.C.  65).  (This  law 
permits  negotiation  for  transportation 
services  when  the  services  required  can 
be  procured  from  any  common  carrier. 
This  authority  shall  not  be  used  to  elim¬ 
inate  competition  from  companies  which 
are  not  common  carriers  when  the  serv¬ 
ices  may  also  be  performed  by  such  com¬ 
panies.) 

When  negotiating  pursuant  to  other  stat¬ 
utory  authority,  the  purchase  or  contract 
instrument  should  cite  the  applicable 
law  authorizing  negotiation. 

Subpart  1—3.3 — Determinations, 
Findings,  and  Authorities 

§  1—3.301  Determinations  and  findings 
required. 

In  addition  to  the  required  determina¬ 
tions  and  findings  set  forth  in  Subpart 
1-3.2,  the  following  determinations  in 
connection  with  entering  into  contracts 
by  negotiation  are  required  to  be  made 
in  writing,  supported  by  written  findings 
as  specified  in  section  1-3.302: 

(a)  The  determination  required  by 
section  304(b)  of  the  Act  as  to  estimated 
cost  of  and  fees  to  be  paid  under  cost- 
plus-a-fixed  fee  contracts; 

(b)  The  determination  required  by 
section  304(b)  of  the  Act  that  use  of  a 
cost  or  a  cost-plus-a-fixed  fee,  or  incen¬ 
tive-type  contract,  is  likely  to  be  less 
costly  than  other  methods,  or  that  it  is 
impracticable  to  secure  property  or  serv¬ 
ices  of  the  kind  or  quality  required  with¬ 
out  use  of  such  a  contract;  and 

(c)  The  determination  required  by 
section  303(b)  of  the  Act  that  it  is  in  the 
public  interest  to  reject  all  bids. 

§  1—3.302  Form  and  requirements  of 
determinations  and  findings;  pres¬ 
ervation  of  data. 

(a)  Each  determination  or  decision 
required  under  section  1-3.211  through 
section  1-3.214  and  section  1-3.301  shall 
be  based  on  written  findings  made  bjrthe 
official  making  such  determination  or 
decision,  which  findings  shall  be  final, 
and  available  for  a  period  of  at  least  six 
years  following  the  date  of  the  determi¬ 
nation  or  decision.  A  copy  of  such  find¬ 
ings  shall  be  filed  with  the  General 
Accounting  Office  copy  of  the  contract. 

(b)  The  form  of  determination  and 
findings  required  shall  be  sufficient  to 
satisfy  the  requirements  of  the  applica¬ 
ble  provisions  of  law,  and  shall  be  in  such 
form  as  may  be  prescribed  in  agency 
instructions. 


1954 


RULES  AND  REGULATIONS 


(c)  The  use  of  negotiation  under  sec¬ 
tions  1-3.202  and  1-3.210  shall  be  accom¬ 
panied  by  a  signed  statement  of  the 
contracting  officer  Justifjring  the  use  of 
negotiation,  a  copy  of  which  must  be  filed 
with  the  General  Accoimting  Office  copy 
of  the  contract. 

(d)  In  any  case  where  a  purchase  or 
contract  is  negotiated  under  section 
1-3.201  and  sections  1-3.207  through 
1-3.214,  data  with  respect  to  negotiation 
shall  be  preserved  in  the  files  for  a  period 
of  six  years  following  final  payment  on 
such  purchase  or  contract.  Such  data 
shall  be  sufficient  to  show: 

(1)  The  reason  and  basis  for  use  of 
negotiation; 

(2)  The  extent  of  competition  se¬ 
cured;  and 

(3)  Other  essential  information 
bearing  on  the  actual  negotiations. 

(e)  Where  in  other  cases  of  negotia¬ 
tion,  the  requirements  of  paragraph  (a), 
(c),  and  (d)  of  this  section  1-3.302  are 
not  applicable,  final  data  shall  neverthe¬ 
less  be  made  a  part  of  the  file  to  support, 
the  action  taken.  This  includes  the  in¬ 
formal  records  required  with  respect  to 
purchases  resulting  from  oral  offers. 

Subpart  1—3.4 — Types  of  Contracts 
§  1—3.400  Scope  of  subpart. 

This  subpart  (a)  describes  and  defines 
t3q>es  of  contracts  for  procurement  by 
negotiation,  (b)  defines  the  areas  of  ap¬ 
plicability  in  which  each  type  of  contract 
may  be  used  appropriately  and  sets  forth 
considerations  and  policies  governing  the 
choice  of  type  of  contract,  and  (c)  im¬ 
poses  conditions  on  the  use  of  certain  of 
the  available  types  of  contracts. 

§  1—3.401  Types  of  contracts. 

Contracts  negotiated  under  this  Part 
1-3  may  be  of  any  of  the  types  or  com¬ 
bination  of  types  described  in  this  Sub¬ 
part  1-3.4,  which  will  promote  the  best 
interests  of  the  Government,  subject  to 
the  following  restrictions.  The  cost- 
plus-a-percentage-of-cost  system  of  con¬ 
tracting  shall  not  be  used.  In  further¬ 
ance  of  this  policy,  all  prime  contracts 
and  letter  contracts,  on  other  than  a  firm 
fixed-price  basis,  shall  by  an  appropriate 
clause  prohibit  cost-plus-a-percentage- 
of-cost  subcontracts.  In  addition,  all 
cost-plus-fee  subcontracts  under  prime 
contracts  which  are  on  other  than  a  firm 
fixed-price  basis  shall  limit  the  payment 
of  fees  to  those  prescribed  by  agency 
procedures  within  the  limitations  of  sec¬ 
tion  304  of  the  Act. 

§  1—3.402  Selection  of  contract  type. 

(a)  The  firm  fixed-price  contract  shall 
be  used  unless,  under  the  applications 
and  limitations  contained  in  this  Sub¬ 
part  1-3.4,  the  use  of  another  t3rpe  of 
contract  i&  more  appropriate.  However, 
the ‘selection  of  an  appropriate  t3q>e  of 
contract  is  of  prim.ary  Impoi  lance  in  ob¬ 
taining  fair  and  roasona’ole  prices  under 
all  the  circumstances.  The  tsrpe  of 
contract  therefore  has  a  direct  effect 
upon  the  resulting  price  or  cost  to  the 
Government.  T}rpe  of  contract  and  pric¬ 
ing  are  inter-related  and  should  be  so 
considered  together  in  negotiation,  in  ac¬ 
cordance  with  the  provisions  of  section 
1-3.803.  ) 


fb)  In  determining  the  type  of  con¬ 
tract  to  be  utilized,  consideration  should 
be  given  to  such  factors  as; 

(1)  Type  and  complexity  of  the 
item. 

(2)  Urgency  of  the  requirement. 

(3)  The  period  of  contract  perform¬ 
ance  and  the  length  of  production  run. 

(4)  Degree  of  competition  preset. 

(5)  Difficulty  of  estimating  per¬ 
formance  costs  due  to  such  factors  as 
the  lack  of  firm  specifications,  the  lack 
of  production  experience,  or  the  instabil¬ 
ity  of  design. 

(6)  Availability  of  comparative  price 
data,  or  lack  >>f  firm  market  prices  or 
wage  levels. 

(7)  Prior  experience  with  the  con¬ 
tractor. 

(8)  Extent  and  nature  of  subcon¬ 
tracting  contemplated. 

(9)  Assumption  of  business  risk. 

(10)  Technical  capability  and  finan¬ 
cial  responsibility  of  the  contractor. 

(11)  Administrative  costs  of  both 
parties. 

(c)  Early  agreement  should  be  reached 
between  the  Government  and  the  con¬ 
tractor  on  the  type  of  contract  best 
suited  to  the  procurement.  Except  in 
tthe  case  of  a  firm  fixed-price  contract, 
contract  files  shall  include  documenta¬ 
tion  to  show  the  reasons  why  the  par¬ 
ticular  contract  type  wsis  utilized. 

§  1—3.403  Fixed-price  type  contracts. 

The  fixed-price  type  contract  gener¬ 
ally  pro^des  for  a  firm  price,  or  under 
the  appropriate  circumstances  may  pro¬ 
vide  for  an  adjustable  price,,  for  the 
supplies  or  services  which  are  being  pro¬ 
cured.  Pixed-price  contracts  are  of  types 
so  designed  as  to  facilitate  proper  pric¬ 
ing  under  varying  circumstances. 

§  1—3.403—1  Firm  fixed-price  contract. 

(a)  Description.  The  firm  fixed-price 
contract  provides  for  a  price  which  is 
not  subject  to  any  adjustment  by  reason 
of  the  cost  experience  of  the  contractor 
in  the  performance  of  the  contract. 
This  tjrpe  of  contract,  when  appropri¬ 
ately  applied  as  set  forth  in  this  section 
1-3.403-1,  places  the  maximum  risk  and 
responsibility  upon  the  contractor  and 
affords  him  the  greatest  incentive  for 
efficient  performance  with  the  resultant 
benefit  in  earnings.  Utilization  of  the 
firm  fixed-price  contract  imposes  a 

•  minimum  administrative  burden  on  the 
contracting  parties. 

(b)  Applicability.  The  firm  fixed- 
price  contract  is  suitable  for  use  in 
procurements  when  stable  and  reason¬ 
ably  definite  specifications  are  available 
and  when  fair  and  reasonable  •  pricing 
can  be  achieved,  such  as  where  (1) 
adequate  competition  has  made  initial 
quotations  effective;  (2)  prior  purchases 
of  the  same  or  similar  supplies  dr  serv¬ 
ices  provide  reasonable  price  compari¬ 
son;  (3)  experienced  cost  information 
or  sound  estimates  of  the  probable  cost 
of  performance  are  available  in  the 
negotiation  of  contract  prices;  or  (4) 
any  other  reliable  basis  for  proper  pric¬ 
ing  can  be  utilized  consistent  with  the 
purpose  of  this  type  of  contract.  The 
firm  fixed-price  contract  is  particularly 
suitable  in  the  purchase  of  standard 


commercial  Items,  modified  commercial 
items,  or  other  items  for  which  adequate 
information  on  production  and  cost  is 
available. 

(c)  Limitation.  The  firm  fixed-price 
contract  shall  not  be  used  when  con¬ 
tingencies  proposed  in  the  contract  price 
are  considered  unreasonable. 

§  1—3.403—2  Fixed-price  contract  with 

escalation. 

(a)  Description.  The  fixedrprice  con¬ 
tract  witii  escalation  provides  for  the 

'Upward  and  downward  revision  of  the 
stated  contract  price  upon  the  occur¬ 
rence  of  certain  contingencies  which  are 
specifically  defined  in  the  contract. 
These  contingencies  should  be  limited 
to  those  beyond  the  normal  control  of 
the  contractor.  The  business  risk  of 
the  contractor  in  a  fixed -price  contract 
is  reduced  by  the  inclusion  of  escalation 
provisions  in  which  the  Government 
agrees  to  revise  the  stated  price  upon 
the  happening  of  the  prescribed  con¬ 
tingency.  Where  escalation  is  agreed 
upon,  upward  adjustments  shall  be 
limited  by  the  establishment  of  a  reason¬ 
able  ceiling,  and  provisions  will  be  in¬ 
cluded  for  downward  adjustments  in 
those  instances  where  the  prices  or  rates 
fall  below  the  base  levels  provided  in 
the  contract.  In  the  establishment  of 
the  base  levels  from  which  escalation 
will  operate,  contingency  allowances 
shall  be  eliminated  from  the  base  to  be 
set  forth  in  the  contract  to  the  extent 
that  escalation  is  provided  for  any  par¬ 
ticular  contingency.  Generally,  escala¬ 
tion  iHt>visions  are  of  two  broad  types; 

( 1 )  Price  escalation  provides  for  ad¬ 
justment  of  the  contract  price  on  the 
basis  of  increases  or  decreases  from  an 
agreed  upon  level  in  published  or  estab¬ 
lished  prices  of  specific  items  or  in  price 
levels  of  the  contract  end  items. 

(2)  Labor  and  material  escalation 
provides  for  adjustment  of  the  contract 
price  on  the  basis  of  increases  or  de¬ 
creases  from  agreed  standards  or  indices 
in  wage  rates,  specific  material  costs-,  or 
both. 

(b)  Applicability.  Use  of  this  tsqje  of 
contract  is  appropriate  where  serious 
doubt  exists  as  to  the  stability  of  market 
and  labor  conditions  which  will  exist 
during  an  extended  period  of  produc¬ 
tion  and  contingencies  which  would 
otherwise  be  included  in  a  firm  fixed- 
price  contract  are  identifiable  and  can 
be  covered  separately  by  escalation.  Its 
usefulness  is  limited  by  the  difficulties 
inherent  in  its  administration. 

(1)  Price  escalation  may  be'  used 
under  the  conditions  stated  above  when 
the  items  to  which  escalation  will  be 
applied  are  standard  materials  or  ar¬ 
ticles  normally  sold  at  “established”  or 
“published”  prices  in  a  competitive  com¬ 
mercial  market  or  are  modifications 
thereof,  the  prices  of  which  can  be  rea¬ 
sonable  related  to  the  prices  of  such 
standard  materials  or  articles. 

(2)  Labor  and  material  escalation 
generally  is  suitable  for  use  when  thd 
types  and  kinds  of  labor  and  material 
that  the  contractor  intends  to  use  in  the 
performance  of  a  contract  that  covers 
an  extended  period  of  time  prevents  him 
from  accepting  the  full  risk  of  possible 
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cost  increases  and -the  Government  is 
unwilling  to  accept  the  proposed  con¬ 
tingency  factors. 

(c)  Limitation.  Escalation  shall  not 
be  used  to  provide  protection  against 
contingencies  arising,  from  the  lack  of 
accurate  estimates  of  the  quantities  of 
labor  or  material  required  for  perform¬ 
ance  of  the  contract. 

§  1—3.404  Cost'reimbursement  type  con¬ 
tracts. 

(a)  Description.  The  cost-reim¬ 
bursement  type  of  contract  provides  for 
pasonent  to  the  contractor  of  allowable 
costs  incurred  in  the  performance  of  the 
contract,  to  the  extent  prescribed  in  the 
contract.  This  type  of  contract  estab¬ 
lishes  an  estimate  of  total  cost  for  the 
purpose  of  obligation  of  funds,  and  a 
ceiling  which  the  contractor  may  not 
exceed  (except  at  his  own  risk)  without 
prior  approval  or  subsequent  ratification 
of  the  contracting  oflBcer. 

(b)  Applicability.  The  cost  -  reim¬ 
bursement  type  contract  is  suitable  for 
use  when  the  nature  and  complexity  of 
the  procurement  is  such  that  costs  of 
performance  cannot  be  estimated  with 
reasonable  acciiracy.  In  addition,  it  is 
essential  that  the  contractor’s  cost  ac¬ 
counting  system  is  adequate  for  the  de¬ 
termination  of  costs  applicable  to  the 
contract,  and  appropriate  surveillance  by 
Government  personnel  during  perform¬ 
ance  will  give  reasonable  assurance  that 
inefficient  or  wasteful  methods  are  not 
being  used. 

(c)  Limitations.  The  cost-reimburse¬ 
ment  type  contract  may  be  used  only 
after  a  determination  that: 

(1)  Such  method  of  contracting  is 
likely  to  be.  less  costly  than  other  meth¬ 
ods;  or 

(2)  It  is  impractical  to  secure  prop¬ 
erty  or  services  of  the  kind  or  quality 
required  without  the  use  of  such  type  of 
contract. 

§  1—3.404—1  Cost  contract. 

(a)  Description.  The  cost  contract 
is  a  cost-reimbursement  type  contract 

,  under  which  the  contractor  receives  no 
fee. 

(b)  Applicability.  The  following  are 
illustrative  situations  in  which  the  use 
of  this  t3q?e  of  contract  may  be  apppro- 
priate: 

(1)  Research  and  development* 
work,  particularly  with  nonprofit  ^uca- 
tional  institutions  or.  other  non-profit 
organizations. 

(2)  Facilities  contracts. 

(3)  Initial  small  quantity  procure¬ 
ments  of  new  items  with  anticipated  sub¬ 
sequent  larg^  production  runs. 

§  1—3.404—2  Cost-sharing  contract. 

(a)  Description.  A  cost-sharing  con¬ 
tract  is  a  cost-reimbursement  type  con¬ 
tract  under  which  the  contractor  re¬ 
ceives  no  fee  but  is  reimbursed  only  for 
an  agreed  portion  of  its  allowable  costs. 

(b)  Applicability.  A  cost -sharing 
contract  is  suitable  for  those  procure¬ 
ments  which  cover  production  or  re¬ 
search  projects  which  are  Jointly  spon¬ 
sored  by  the  Government  and  the 
contractor  with  benefit  to  the  contractor 
in  lieu  of  full  monetary  reimbursement 
of  costs.  In  consideration  of  this  bene¬ 


fit,  the  contractor  agrees  to  absorb  a  por¬ 
tion  of  the  costs  of  performance.  The 
following  are  illustrative  situations  in 
which  this  type  of  contract  is  generally 
desirable: 

(1)  Jointly  sponsored  research  and 
development  work  with  nonprofit  edu¬ 
cational  Institutions  or  other  nonprofit 
organizations. 

(2)  Other  research  and  develop¬ 
ment  work  where  the  results  of  the  con¬ 
tract  may  have  commercial  benefit  to 
the  contractor. 

§  1—3.404—3  Cost-plus-a-fixed-fee  con¬ 
tract. 

(a)  Description.  The  cost-plus-a- 
fixed-fee  contract  is  a  cost-reimburse¬ 
ment  type  of  contract  which  provides 
for  the  payment  of  a  fixed  fee  to  the 
contractor.  The  fixed  fee  once  negoti¬ 
ated  does  not  vary  with  actual  cost, 
but  may  be  adjusted  as  a  result  of  any 
subsequent  chsmges  in  the  work  or  serv¬ 
ices  to  be  performed  under  the  contract. 

(b)  Applicability.  The  cost-plus-a- 
fixed-fee  contract  is  suitable  for  use  when 
a  cost-reimbursement  type  of  contract  is 
appropriate  as  provided  in  section 
l-3.404(b),  and  when  the  parties  agree 
that  the  procurement  should  be  profit 
bearing  in  the  form  of  a  fixed  fee.  The 
following  are  illustrative  situations  in 
which  this  type  of  contract  may  be 
appropriate: 

(1)  Research  and  development  work 
where  the  scope  and  nature  thereof  can¬ 
not  be  definitely  specified. 

(2)  Definite  specifications  exist  but 
the  contractor  lacks  a  valid  basis  for  es¬ 
timating  costs  because  *  the  property 
called  for  is  not  an  item  regularly  manu¬ 
factured,  or  the  services  called  for  have 
not  been  previously  performed,  or  par¬ 
tial  experience  will  not  reveal  a  proper 
pricing  level  for  the  remainder  of  the 
production. 

(3)  Production  or  construction  con¬ 
tracts  where  the  specifications  are  not 
complete  or  where  major  changes  sub- 
st^tially  affecting  the  scope  of  the  work 
are  expected. 

(4)  Work  to  be  performed  in  a  Gov¬ 
ernment-owned  plant  with  the  use  of 
Government-owned  facilities. 

(c)  Limitations.  The  fixed  fees  shall 
not  exceed  those  prescribed  by  agency 
procedures  within  the  limitations  of  sec¬ 
tion  304  of  the  Act. 

(d)  Contractors*  investment  in  work- 
in-process.  It  is  the  policy  of  the  ex¬ 
ecutive  branch  of  the  Government  that 
contractors  having  cost-reimbursement 
type  contracts  should  maintain  a  reason¬ 
able  investment  in  the  property  and 
facilities  acquired  and  in  the  services 
rendered  in  the  performance  of  such 
contracts.  This  investment  provides  'a 
strong  incentive  for  the  contractor  to 
strive  for  greater  efficiency  ancf  economy 
and  better  management,  with  resultant 
lower  costs  to  the  Government. 

( 1 )  In  keeping  with  this  policy,  cost- 
reimbursement  type  contracts  other  than 
those  set  forth  below  shall  provide  for 
interim  payment  of  not  to  exceed  80 
percent  of  the  costs  incurred  by  the  con¬ 
tractor  in  the  performance  of  the 
contract: 

(i)  Contracts  under  which  the 
contractors  receive  no  fee  or  profit. 


(ii)  Contracts  with  educational  ^ 
Institutions  or  nonprofit  organizations. 

(iii)  Contracts  solely  for  the  op¬ 
eration  of  Government-owned  plants  or 
vessels. 

(iv)  Contracts  with  small  busi¬ 
ness  concerns. 

(V)  Contracts  for  research  and 
development  which  do  not  provide  for 
quantity  production. 

(vi)  Contracts  for  performance 
outside  the  United  States,  its  Territory, 
its  possessions,  and  Puerto  Rico. 

(vii)  Contracts  having  an  esti¬ 
mated  cost  not  in  excess  of  $250,000. 

(viii)  Contracts  for  construction 
and  architect-engineer  services. 

(ix)  As  determined  by  the  agency 
head  concerned,  contracts  in  which  the 
applications  of  the  policy  would  impose 
imdue  hardship  on  the  contractor  or 
adversely  affect  the  interests  of  the 
Government. 

(2)  An  appropriate  clause  imple¬ 
menting  this  policy  shall  be  inserted  in 
all  cost-reimbursement  type  supply 
contracts. 

(3)  Application  of  this  policy  need 
not  affect  the  method  of  payment  of  the 
fee,  but  the  extent  of  the  contractor’s 
capital  investment  in  the  performance 
of  the  contract  will  be  taken  into  con¬ 
sideration  in  fixing  the  amount  of  fee 
or  profit. 

§  1-3.404-4  Co8t-plus*incentive-fee  con¬ 
tract. 

(a)  Description.  The  cost-plus-in¬ 
centive-fee  contract  is  a  cost-reimburse¬ 
ment-type  contract  with  provision  for 
a  fee  which  is  adjusted  by  formula  in 
accordance  with  the  relationship  which 
total  allowable  costs  bear  to  target  costs. 
Under  this  type  of  contract,  there  is 
negotiated  initially  a  target  cost,  a  target 
fee,  a  minimum  and  maximum  fee,  and 
a  fee  adjustment  formula.  After  per¬ 
formance  of  the  contract,  the  fee  payable 
to  the  contractor  is  determined  in  ac¬ 
cordance  with  the  formula.  The  formula 
provides,  within  limits,  for  increases  in 
fee  above  target  fee  when  total  allowable 
costs  are  less  than  target  costs,  and  de¬ 
creases  in  fee  below  target  fee  when  total 
allowable  costs  exceed  target  co§ts.  The 
provision  for  increase  or  decrease  in  the 
fee  is  designed  as  an  incentive  to  the 
contractor  to  increase  the  efficiency  of 
performance. 

(b)  Applicability.  The  cost-plus-in- 
centive-fee  contract  is  suitable  for  use 
where  a  cost-reimbursement-type  of 
contract  is  found  necessary  and  where 
there  is  a  probability  that  its  use  will 
result  in  lower  costs  to  the  Government 
than  other  forms  of  cost-reimbursement- 
t3n?e  contracts  through  cost  reduction 
incentive  to  the  contractor. 

(c)  Limitation.  The  target  and  the 
maximum  fee  shall  be  subject  to  the  ad¬ 
ministrative  limitations  stated  in  sec- 
Uon  1-3.404-3(0. 

(d)  Contractors*  investment  in  work- 
in-process.  See  section  1-3.404-3 (d). 

§  1—3.405  Other  types  of  contracts. 

§  1—3.405—1  Time  and  materials  con¬ 
tract. 

(a)  Description.  The  time  and  mate¬ 
rials  type  of  contract  provides  for  the 
procurement  of  property  or  services  on 
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the  basis  of  (1)  direct  labor  hours  at 
q;)ecifled  fixed  hourly  rates  (which  rates 
toclude  direct  and  Indirect  labor,  over¬ 
head.  and  profit)  and  (2)  material  at 
cost.  Material  handling  costs  may  be 
included  in  the  charge  for  “material  at 
cost."  to  the  extent  they  are  clearly  ex¬ 
cluded  from  any  factor  of  the  charge 
computed  against  direct  labor  hours. 
This  type  of  contract  may  establish 
either  a  price  ceiling,  or  a  ceiling  amount 
which  the  contractor  may  not  exceed 
(except  at  his  own  risk) . 

(b)  Applicability.  The  time  and  ma¬ 
terials  contract  is  used  only  in  those  sit¬ 
uations  where  it  is  not  possible  at  the 
time  of  placing  the  contract  to  estimate 
the  extent  or  duration  of  the  work  or  to 
anticipate  costs  with  any  substantial 
accuracy.  Particular  care  should  be  ex¬ 
ercised  in  the  use  of  this  type  of  contract 
since  its  nature  does  not  encourage  effi¬ 
ciency.  Thus  it  is  essential  that  this 
tsrpe  of  contract  be  used  only  where  pro¬ 
vision  is  made  for  adequate  controls,  in¬ 
cluding  appropriate  surveillance  by  Crov- 
emment  personnel  during  performance, 
to  give  reasonable  assurance  that  ineffi¬ 
cient  or  wasteful  methods  are  not  being 
used.  This  tsrpe  of  contract  may  be  used 
In  the  procurement  of  (1)  engineering 
and  design  services  in  connection  with 
the  production  of  property;  (2)  the  engi¬ 
neering,  design,  and  manufacturer  of 
dies,  jigs,  fixtures,  gauges,  and  special 
machine  tools;  (3)  repair,  maintenance, 
or  overhaul  work;  and  (4)  work  to  be 
performed  in  emergency  situations. 

(c)  Limitation.  This  type  of  contract 
may  be  used  only  after  determination 
that  no  other  type  of  contract  will  suit¬ 
ably  serve. 

§  1— 3.40S— 2  Labor-hour  contract. 

(a)  Description.  The  labor-hour  tsrpe 
of  contract  is  a  variant  of  the  time  and 
material  tsrpe  contract  differing  only  in 
that  materials  are  not  involved  in  the 
contract  or  are  not  supplied  by  the 
contractor. 

(b)  Applicability.  The  labor-hour 
tsrpe  of  contract  is  applicable  in  those 
procurements  described  for  the  time  and 
materials  type  contract,  but  in  situa¬ 
tions  in  which  contractor-furnished  ma¬ 
terials  are  not  involved. 

(c)  Limitations.  This  tsrpe  of  contract 
may  be  used  only  after  determination 
that  no  other  tsrpe  of  contract  will  suit¬ 
ably  serve. 

§  1—3.405—3  Letter  contract. 

(a)  Description.  A  letter  contract  is 
a  written  preliminary  contractual  in- 
stnunent  which  authorizes  immediate 
commencement  of  manufacture  of  prop¬ 
erty,  or  performance  of  services,  includ¬ 
ing,  but  not  limited  to,  preproduction 
planning,  and  the  procurement  of  nec¬ 
essary  materials. 

(b^  Applicability.  A  letter  contract 
may  be  entered  into  when  (1)  the  in¬ 
terests  of  the  (government  demand  that 
the  contractor  be  given  a  binding  com¬ 
mitment  so  that  work  can  be  commenced 
immediately,  and  (2)  negotiation  of  a 
definitive  contract  in  sufficient  time  to 
meet  the  procurement  need  is  not  pos¬ 
sible.  as,  for  example,  when  the  nature 
of  the  woiic  involved  prevents  the  prep¬ 


aration  of  definitive  requirements,  spec¬ 
ifications,  or  cost  data. 

(c)  Limitations. 

(1)  A  letter  contract  shall  be  used 
only  after  a  determination  in  accordance 
with  agency  procedures  that  no  other 
tsn?e  of  contract  is  suitable. 

(2)  A  letter  contract  shall  not  be 
entered  into  without  competition  when 
competition  is  practicable. 

(3)  A  letter  contract  shall  be  super¬ 
seded  by  a  definitive  contract  at  the 
earliest  practicable  date.  Executive 
agencies  shall  prescribe  the  limit  of  ef¬ 
fectiveness  of  letter  contracts. 

(4)  The  maximum  liability  of  the 
Government  stated  in  the  letter  contract 
generally  shall  not  exceed  50%  of  the 
total  estimated  cost  of  the  procurement, 
but  this  liability  may  be  increased  in  ac¬ 
cordance  with  agency  procedures. 

(d)  Content.  Letter  contracts  shall 
be  specifically  negotiated  and  shall,  as 
a  minimum  requirement,  include  agree¬ 
ment  as  to  the  following: 

(1)  That  the  contractor  will  4>ro- 
eeed  immediately  with  performance  of 
the  contract,  including  procurement  of 
necessary  materials; 

(2)  The  extent  and  method  of  pay¬ 
ments  in  the  event  of  termination  either 
for  the  convenience  of  the  Government 
or  for  default; 

(3)  That  the  contractor  is  not  au¬ 
thorized  to  expend  moneys  or  incur  ob¬ 
ligations  in  excess  of  the  maximum 
liability  of  the  Government  as  stated  in 
the  letter  contract; 

(4)  The  type  of  definitive  contract; 

(5 )  As  many  definitive  contract  pro¬ 
visions  as  possible; 

(6)  That  the  contractor  shall  pro¬ 
vide  such  price  and  cost  information  as 
may  reasonably  be  required  by  the  con¬ 
tracting  officer;  and 

(7)  That  the  contractor  and  the 
Government  shall  promptly  enter  into 
negotiations  in  good  faith  to  reach  agree¬ 
ment  upon  and  execute  a  definitive  con¬ 
tract. 

§  1—3.405—4  Basic  agreement. 

(a)  Description.  A  basic  agreement 
is  a  written  instrument  of  understanding 
executed  between  a  procuring  agency 
and  a  contractor  which  sets  forth  the 
negotiated  contract  clauses  which  shall 
be.  applicable  to  future  procurements 
entered  into  between  the  parties  during 
the  term  of  the  basic  agreement.  The 
use  of  the  basic  agreement  contem¬ 
plates  the  coverage  of  a  particular  pro¬ 
curement  by  the  execution  of  a  formal 
contractual  document  which  will  pro¬ 
vide  for  the  scope  of  the  work,  price, 
delivery,  and  additional  matters  peculiar 
to  the  requirement  of  the  specific  pro¬ 
curement  involved,  and  shall  incorporate 
by'  reference  or  append  the  contract 
clauses  agreed  upon  in  the  basic  agree¬ 
ment.  as  required  or  applicable. 

(b)  Applicability. 

(1)  Basic  agreements  are  appro¬ 
priate  for  use  when  (i)  past  experience 
^nd  future  plans  indicate  that  a  substan¬ 
tial  number  of  separate  contracts  may 
be  entered  into  with  a  contractor  during 
the  term  of  the  basic  agreement,  and  (ii) 
substantial  recurring  negotiating  prob¬ 
lems  exist  with  a  particular  contractor. 


<2)  Amendment  or  supersession;  A 
basic  agreement  shall  be  amended  only 
by  an  amendment  of  the  basic  agreement 
itself  and  shall  not  be  modified  or  super¬ 
seded  by  individual  contracts  or  pur- 
chase  orders  entered  into  under  and 
subject  to  the  terms  of  such  basic  agree¬ 
ment.  As  a  minimum,  basic  agreements 
will  be  reviewed  annually  on  the  anni¬ 
versary  of  their  effective  datq  and  re¬ 
vised  at  that  time  to  conform  with  the 
current  requirements  of  this  chapter. 
Amendments  shall  not  have  retroactive 
effect. 

(3)  Discontinuance  of  basic  agree¬ 
ment:  Basic  agreements  shall  provide 
for  discontinuance  of  their  future  appli- 
cation  upon  30  -days  written  notice  by 
either  party.  Discontinuance  of  basic 
agreement  will  not  affect  any  individual 
contract  referenciflg  the  basic  agreement 
(or  the  clauses  appended  thereto) 
entered  into  prior  to  the  effective  date 
of  discontinuance. 

(c)  Limitations. 

(1)  Basic  agreements  shall  neither 

cite  appropriations  to  be  charged  nor  be 
used  alone  for  the  purpose  of  obligating 
funds.  • 

(2)  Basic  agreement  shall  not  in 
any  manner  provide  for  or  imply  any 
agreement  on  the  part  of  the  Govern¬ 
ment  to  place  future  orders  or  contracts 
with  the  contractor  involved.  Basic 
agreements  shall  not  be  used  in  any 
manner  to  restrict  competition. 

(3)  Basic  agreements  shall  be  util¬ 
ized  only  in  connection  with  negotiated 
contracts. 

§  1—3.405—5  Indefinite  delivery  type 

contracts.  ^ 

One  of  the  following  indefinite  de¬ 
livery  type  contracts  may  be  used  for 
procurements  where  the  exact  time  of 
delivery  is  not  known  at  time  of  con¬ 
tracting. 

(a)  Definite  quantity  contracts. 

(1)  Description.  This  type  of  con¬ 
tract  provides  for  a  definite  quantity  of 
specified  property  or  for  the  perform¬ 
ance  of  specified  services  for  a  fixed  pe¬ 
riod,  with  deliveries  or  performance  at 
designated  locations  upon  order.  De¬ 
pending  on  the'  situation,  the  contract 
may  provide  for:  (i)  firm  fixed-prices 
or  (ii)  price  escalation. 

(2)  Applicability.  This  type  of  con¬ 
tract  is  particularly  suitable  for  use 
where  it  is  known  in  advance  that  a 
definite  quantity  of  property  or  services 
will  be  required  during  a  specific  period 
and  are  regularly  available  or  will  be 
available  after  a  short  lead  time.  Ad¬ 
vantages  of  this  type  of  contract  are 
that  it  permits  stocks  in  storage  depots 
to  be  maintained  at  minimum  levels  and 
permits  direct  shipment  to  the  user. 

(b)  Requirements  contract. 

(1)  Description.  This  type  of  con¬ 
tract  provides  for  filling  all  actual  pur¬ 
chase  requirements  of  specific  property 
or  services  of  designated  activities  dur¬ 
ing  a  specified  contract  period  with  de¬ 
liveries  to  be  scheduled  by  the  timely 
placement  of  orders  upon  the  contractor 
by  activities  designated  either  specifical¬ 
ly  or  by  class.  Depending  on  the  situa¬ 
tion,  the  contract  may  provide  for:  (i) 
firm  fixed-prices  or  (ii)  price  escalation. 
An  estimated  total  quantity  is  stated  for 
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the  information  of  prospective  contrac¬ 
tors,  which  estimate  should  be  as  realistic 
as  possible.  The  estimate  may  be  ob¬ 
tained  from  the  records  of  previous  re¬ 
quirements  and  consumption,  or  by  other 
means.  Care  should  be  used  in  writing 
and  administering  this  type  of  contract 
to  avoid  imposition  of  an  impossible  bur¬ 
den  on  the  contractor.  Therefore,  the 
contract  shall  state,  where  feasible,  the 
maximum  limit  of  the  contractor’s  obli¬ 
gation  to  deliver  and,  in  such  event,  shall 
also  contain  appropriate  provision  lim¬ 
iting  the  Government’s  obligation  to 
order.  When  large  individual  orders  or 
orders  from  more  than  one  activity  are 
anticipated,  the  contract  may  specify 
the  maximum  quantities  which  may  be 
ordered  under  each  individual  order  or 
during  a  specified  period  of  time.  Sim- 
ilarly,'when  small  orders  are  anticipated, 
the  contract  may.  specify  the  minimum 
quantities  to  be  ordered. 

(2)  Awlicdbility.  A  requirements 
contract  may  be  used  for  procurements 
where  it  is  impossible  to  determine  in 
advance  the  precise  quantities  of  the 
proF)erty  or  services  that  will  be  needed 
by  designated  activities  during  a  definite 
period  of  time.  Advantages  of  this  type 
of  contract  are: 

(i)  Flexibility  with  respect  to  both 
quantities  and  delivery  scheduling; 

(ii)  Supplies  or  services  need  be 
ordered  only  after  actual  needs  have 
materialized; 

(iii)  Where  production  lead  time 
is  involved,  deliveries  may  be  made  more 
promptly  because  the  contractor  is 
usually  willing  to  maintain  limited  stocks 
in  view  of  the  Government’s  commit¬ 
ment; 

(iv)  Price  advantages  or  savings 
may  be  realized  through  combining  sev¬ 
eral  anticipated  requirements  into  one 
quantity  procurement;  and 

(V)  It  permits  stocks  to  be  main¬ 
tained  at  minimum  levels  and  allows 
direct  shipment  to  the  user. 

,  Generally,  the  requirements  contract  is 
appropriate  for  use  when  the  item  or 
^rvice  is  commercial  or  modified  com¬ 
mercial  in  type  and  when  a  recurring 
need  is  anticipated. 

(c)  Indefinite  quantity  contract, 

(1)  Description.  This  type  of  con¬ 
tract  provides  for  the  furnishing  of  an 
indefinite  quantity,  within  stated  limits, 
of  specific  property  or  services,  during  a 
specified  contract  period,  with  deliveries 
to  be  scheduled  by  the  timely  placement 
of  orders  upon  the  contractor  by  activi¬ 
ties  designated  either  specifically  or  by 
class.  Depending  on  the  situation,  the 
contract  may  provide  for:  (i)  firm  fixed- 
prices  or  (ii)  price  escalation.  The  con¬ 
tract  shall  provide  that  during  the 
contract  period  the  Government  shall 
order  a  stated  minimupi  quantity  of  the 
property  or  services  and  that  the  con¬ 
tractor  shall  furnish  such  stated  mini¬ 
mum  and,  if  and  as  ordered,  any  addi¬ 
tional  quantities  not  exceeding  a  stated 
maximum  which  should  be  as  realistic  as 
possible.  The  maximiun  may  be  ob¬ 
tained  from  the  records  of  previous  re¬ 
quirements  and  consumption,  or  by  other 
means.  When  large  individual  orders  or 
orders  from  more  than  one  activity  are 
anticipated,  the  contract  may  specify 
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the  maximum  quantities  which  may  be 
ordered  under  each  individual  order  or 
during  a  specified  period  of  time.  Sim¬ 
ilarly,  when  small  orders  are  anticipated, 
the  contract  may  specify  the  minimum 
quantities  to  be  ordered. 

(2)  Applicability.  An  Indefinite 
quantity  contract  may  be  used  where  it 
is  impossible  to  determine  in  advance  the 
precise  quantities  of  the  property  or 
services  that  will  be  needed  by  desig¬ 
nated  activities  during  a  definite  period 
of  time  and  it  is  not  advisable  for  the 
Government  to  commit  itself  for  more 
than  a  minimum  quantity.  Advantages 
of  this  type  of  contract  are: 

(i)  Flexibility  with  respect  to  both 
quantities  and  delivery  scheduling; 

(ii)  Property  or  services  need  be 
ordered  only  after  actual  needs  have 
materialized; 

(iii)  The  obligation  of  the  Gov¬ 
ernment  is  limited;  and 

(iv)  It  permits  stocks  to  be  main¬ 
tained  at  minimum  levels  and  allows  di¬ 
rect  shipment  to  the  user. 

The  indefinite  quantity  contract  should 
be  used  only  when  the  item  or  service 
is  commercial  or  modified  commercial 
in  type  and  when  a  recurring  need  is 
anticipated. 

Subpart  1—3.5— [Reserved] 

Subpart  1-3.6— Small  Purchases 
§  1—3.600  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  for  the  purchasing  of  sup¬ 
plies  and  nonpersonal  services  from 
commercial  sources  when  the  aggregate 
amount  involved  in  any  one  transaction 
does  not  exceed  $2,500.  Such  purchases 
shall  be  termed  “small  purchases.”  This 
subpart  is  not  applicable  to  the  procure¬ 
ment  of  supplies  and  services  initially 
estimated  to  exceed  $2,500  even  though 
awards  under  such  procurements  do  not 
exceed  $2,500. 

§  1—3.601  Purpose. 

The  objectives  of  the  simplified  pur¬ 
chase  methods  prescribed  herein  are- to 
reduce  the  administrative  costs  in  ac¬ 
complishing  small  purchases,  to  improve 
opportunities  for  small  business  con¬ 
cerns  to  obtain  a  fair  proportion  of 
Government  purchases  and  contracts, 
and  to  eliminate  costly  and  time  con¬ 
suming  paper  processes. 

§  1-3.602  Policy. 

(a)  Small  purchases  shall  be  made  by 
negotiation,  except  under  special  circum¬ 
stances  where  it  is  clearly  in  the  best  in¬ 
terest  of  the  (Government  to  accomplish 
such  purchases  by  more  formal  methods. 

(b)  The  objective  of  helping  small 
concerns  to  participate  in  Government 
contracting  has  wide  potential  applica¬ 
tion  where  small  purchases  are  con¬ 
cerned,  and  accordingly,  placement  of 
small  purchases -with  small  concerns  is 
specifically  encouraged,  consistent,  of 
course,  with  other  valid  considerations, 
such  as  price  feasibility. 

(c)  When  quotations  are  recived  on  a 
number  of  related  items  (such  as  hard¬ 
ware  Items,  spare  parts  for  vehicles,  or 
ofiSce  supplies,  etc.),  one  purchase  order 
shall  normally  be  issued  to  the  firm  quot¬ 


ing  the  lowest  aggregate  prices  rather 
than  issuing  more  than  one  purchase 
order  on  the  basis  of  accepting  the  lowest 
quotation  on  each  item. 

(d)  In  arriving  at  the  aggregate 
amount  involved  in  any  one  transaction, 
there  must  be  included  all  supplies  and 
services  which  would  properly  be  grouped 
together  in  a  single  transaction  and 
which  would  be  included  in  a  single  ad¬ 
vertisement  f6r  bids  if  the  procurement 
were  being  effected  by  formal  advertis¬ 
ing.  Requirements  aggregating  more 
than  $2,500  shall  not  be.  broken  down 
into  several  purchases  which  are  less 
than  $2,500  merely  for  the  purpose  of 
permitting  negotiation  or  utilizing  the 
small  purchase  methods  authorized 
imder  this  subpart. 

(e)  Any  oae'of  the  purchase  methods 
set  forth  in  this  subpart  which  is  deter¬ 
mined  the  most  suitable  to  the  immediate 
requirement  and  which  will  accomplish 
the  procurement  in  the  most  efficient  and 
economical  manner  shall  be  utilized. 

§  1—3.603  Competition. 

§  1—3.603—1  Solicitation. 

(a)  Reasonable  competition  means  ob¬ 
taining  a  sufficient  number  of  quotations 
from  qualified  sources  of  supply  so  as  to 
assure  that  the  procurement  is  fair  to 
the  Government,  price  and  other  factors 
considered,  including  the  administrative 
cost  of  the  purchase.  Iq  arriving  at  the 
number  of  quotations  to  be  solicited,  due. 
consideration  will  be  given  to  the  cost  of 
the  proposed  solicitation  in  relation  to 
the  potential  benefits  to  be  derived  by  the 
Government,  consistent  with  good  busi¬ 
ness. 

(b)  Reasonable  coverage  of  the  mar¬ 
ket  for  small  purchases  does  not  ordinar¬ 
ily  require  going  outside  the  trade  area 
in  which  the  procurement  office  is  located 
to  obtain  quotations.  However,  competi¬ 
tion  shall  not  be  limited  to  suppliers  of 
well-known  and  widely  distributed  makes 
or  brands,  nor  shall  quotations  be  solic¬ 
ited  purely  on  a  selective  personal  pref¬ 
erence  basis.  New  supply  sources, 
disclosed  through  trade  journals  or  other 
media,  shall  be  continuously  reviewed 
and,  when  appropriate,  added  to  the  list 
of  available  sources. 

(c)  The  following  factors  influence 
the  number  of  quotations  required  in 
connection  with  any  particular  purchase: 

(1)  The  nature  of  the  article  or 
service  to  be  procured,  and  whether 
highly  competitive  and  readily  available 
in  several  makes  or  brands,  or  relatively 
noncompetitive. 

(2)  Information  obtained  in  making 

recent  purchases  of  the  same  or  similar 
item.  ' 

(3)  The  urgency  of  the  proposed 
purchase. 

(4)  The  dollar  value  of  the  proposed 
purchase. 

(5)  Past  experience  concerning  spe¬ 
cific  dealers’  prices. 

(d)  Solicitation  of  quotations  may  be 
effected  orally  or  in  writing.  Written 
solicitation  should  be  used  only  in  such 
circumstances  as  where  (1)  the  suppliers 
are  located  outside  the /local  area,  (2) 
special  8pecifi<:ations  are  Involved.  (3)  a 
large  number  of  items  are  included  in  a 
single  proposed  procurement,  or  (4)  ob- 
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talni^g  oral  quotations  is  not  considered 
efficient. 

(e)  Where  it  is  the  practice  for  sup¬ 
pliers  to  furnish  standing  price  quota¬ 
tions  on  supplies  or  services  required  on 
an  intermittent  and  recurring  basis,  this 
information  may  be  used  in  lieu  of  ob¬ 
taining  individual  quotations  each  time  a 
purchase  is  contemplated.  In  such  cases, 
the  purchaser  shall  assure  that  the  price 
information  is  current  and 'that  the  Gov¬ 
ernment  obtains  the  benefit  of  maximum 
discounts. 

§  1— 3.60S-2  Data  to  support  small  pur¬ 
chases. 


(a)  The  manner  of  securing  quota¬ 
tions,  and  the  nature  and  extent  of  in¬ 
formation  to  be  required  for  small  pur¬ 
chases,  are  for  determination  by  the 
procuring  agency,  but  should  be  limited 
to  only  that  deemed  necessary  to  con¬ 
clude  purchase  action. 

(b)  The  following  are  illustrative  of 
the  extent  to  which  quotation  informa¬ 
tion  should  be  recorded: 

(1)  Oral  solicitations.  When  oral 
price  quotations  are  obtained,  informal 
records  should  be  established  which  will 
reflect  clearly  the  propriety  of  placing 
the  order  at  the  price  paid  with  the 
supplier  concerned.  In  most  cases,  this 
will  consist  merely  of  showing  the  names 
of  the  suppliers  contacted  and  the  prices 
and  other  terms  and  conditions  quoted 
by  each.  Handwritten  notations  on  the 
purchase  action  request  form  of  the 
agency,  or  whatever  medium  the  pur¬ 
chaser  is  using  as  his  basis  for  making 
the  purchase,  are  satisfactory  for  this 
purpose. 

(2)  Written  solicitations.  Reten¬ 

tion  in  the  purchase  files  of  written 
quotations  received,  or  references  to 
printed  price  lists  used,  will  usually  suf¬ 
fice  as  the  record  supporting  the  price 
paid.  / 

(c)  Purchase  data  collected  or  com¬ 
piled  during  the  course  of  arranging  the 
purchase  are  for  administrative  and 
guidance  value  in  making  the  purchase 
and  issuing  the  appropriate  purchase 
document.  The  retention  of  such  data  in 
the  purchase  files  for  use  in  subsequent 
reference,  or  as  administratively  re¬ 
quired  by  agencies  for  management  re- 

,  view,  should  be  limited  in  time  and 
quantity  to  the  minimum  necessary  for 
such  use. 

S  1—3.604  Imprest  funds  (petty  cash) 
method. 


§  1—3.605  Order-Invoice-Voucher. 

§  1—3.605—1  Standard  Form  44. 

(a)  Prescribed  form.  Standard  Form 
44  (Purchase  Order-Invoice-Voucher) 
shall  be  used  by  Federal  sigencies  in  con- 
I  nection  with  the  procurement  of  and 
payment  for  purchases  of  supplies  and 
!  nonpersonal  services,  whenever: 

(1)  The  amount  of  the  purchase  is 
not  in  excess  of  $2,500; 
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(2)  A  single  pasrment  is  contem¬ 
plated; 

(3)  Its  use  is  determined  by  the 
agency  to  be  more  efficient  or  econcmii- 
cal  in  making  purchases,  such  as  when 
its  use  will  minimize  paper  work  and 
administrative  expense  and  act  as  an  in¬ 
centive,  to  the  mutual  advantage  of  busi¬ 
ness  and  the  Government,  for  sellers  to 
do  business  with  the  Government  by 
simplifying  purchasing  procedure  and 
exp^iting  payment;  and 

(4)  No  more  than  the  copies  pro¬ 
vided  are  essential  to  administrative  dis¬ 
tribution  needs. 

(b)  Instructions  for  use.  General 
procedural  instructions  governing  the 
use  of  Standard  Form  44.  are  printed  on 
the  forms  and  the  inside  cover  of  the 
book. 

(c)  Agency  implementation. 

(1)  Each  Federal  agency  having 
need  for  this  type  purchase  order  form 
should  issue  instructions  providing  for: 

(i)  Use  of  Standard  Form  44.  for 
small  purchases  made  under  the  criteria 
set  forth  in  section  1-3.605-1  (a). 

(ii)  Accountability  and  safeguard¬ 
ing  of  the  forms. 

(iii)  Controlling  and  accounting 
for  purchases  made. 

(2)  Agency  instructions  shall  'be 
consistent  with  the  provisions  on  Stand¬ 
ard  Form  44.  and  of  this  section.  Agency 
procurement  and  accounting  procedures 
should  provide  insofar  as  practicable  for 
unrestricted  use  of  the  form  under  the 
criteria  provided. 

(d)  Availabilty  of  form. 

(1)  Standard  Form  44  is  available 
from  General  Services  Administration 
stores  in  books  of  twenty-five  carbon 
interleaved  sets.  These  books  may  be 
ordered  in  the  same  manner  as  other 
standard  forms. 

(2)  Standard  Form  44  may  be  or¬ 
dered  overprinted  with  agency  name, 
address,  and  serial  number;  and  with 
special  weight  paper,  length  of  carbons, 
tsrpe  of  construction,  and  number  of  sets 
per  book  as  specified  by  the  ordering 
agency.  The  format  of  the  form,  the 
number  of  copies  per  set,  and  the  color 
of  the  paper  will  not  be  changed.  The 
instructions  which  appear  on  the  inside 
front  cover  may  be  altered  to  suit  the 
ordering  agency’s  specific  requirements. 

§  1—3.605—2  Standard  Forms  147  and 

148. 

(a)  Prescribed  forms. 

(1)  Standard  Form  147  (Order- 
Invoice -Voucher)  and  Standard  Form 
148  (Order-Invoice-Voucher,  Continua¬ 
tion  Sheet)  provide  in  one  set  of  forms  a 
purchase  or  delivery  order,  vendor’s  in¬ 
voice,  receiving  report,  and  public 
voucher,  with  requisite  space  for  pur¬ 
chase  data,  vendor’s  invoicing,  and  allied 
budget,  accounting,  and  voucher  pay¬ 
ment  data.  These  forms  are  designated 
primarily  for  use  when  single  delivery, 
single  pasment  transactions  are  contem¬ 
plated  at  the  time  of  issuance,  and  are 
for  use  by  all  Federal  agencies  when  in 
the  Judgment  of  the  agency  the  use  of  a 
combined  order-invoice,  receiving  report, 
and  voucher  will  simplify  the  procure¬ 
ment  process. 

(2)  Primary  uses  of  Standard  Form 
147  are: 


The  use  of  imprest  funds  in  connection 
with  small  purchases  is  governed  by  the 
Joint  Regulation  for  Small  Purchases 
Utilizing  Imprest  Funds  issued  jointly  by 
the  General  Services  Administration, 
Department  of  the  Treasury,  and  the 
General  Accounting  Office.  (17  FJt. 
2236;  22  F.R.  5726.) 


(I)  As  a  purchase  order  for  small 
purchases. 

(ii)  As  a  delivery  order  for  order¬ 
ing  or  scheduling  delivery  against  an 
established  contract. 

(3)  The  use  of  Standard  Form  147 
as  a  delivery  order  against  a  blanket 
purchase  order  is  in  keeping  with  its 
intended  use. 

(b)  Expanded  use  of  the  form. 

(1)  The  use  of  Standard  Form  147 
may  be  expanded  to  include  purchase  ac¬ 
tions  other  than  those  generally  con¬ 
templated  for  this  tirpe  of  form,  if  it  is 
determined  by  an  agency  as  the  result  of 
a  study  of.  its  procurement  operations 
that  such  expanded  use  would  result  in 
standardization  Or  simplification  of  pro¬ 
cedures  or  of  minimizing  paper  work 
and  administrative  expense.  Such  ex¬ 
panded  use  may  be  authorized  by  the 
head  of  the  agency. 

(2)  The  use  of  additional  parts, 
creating  more  than  six-part  (or  in  some 
cases  seven-part)  sets,  must  be  author¬ 
ized  in  writing  by  the  head  of  the  depart¬ 
ment  or  independent  agency, .  and  be 
based  on  a  complete  study  of  operations 
which  fully  jiistifies  the  necessity  for 
each  additional  part.  These  findings  and 
determinations  must  be  on  file  in  the 
agency  and  available  to  representatives 
of  the  General  Services  Administration 
and  the  General  Accounting  Office. 

(c)  Availability  of  form. 

(1)  Standard  Form  147  is  available 
in  six-part  sets  from  General  Services 
Administration  regional  offices  for  the 
convenience  of  agencies  not  requiring 
overprinting,  and  may  be  ordered  in  the 
same  manner  as  other  standard  forms. 

(2)  Standard  Forms  147  and  148 
may  be  ordered  overprinted  with  agency 
name,  address,  and  serial  number;  and 
with  special  weight  paper,  length  of  car¬ 
bons,  or  other  items  as  specified  by  the 
ordering  agency.  The  format  of  the 
form,  the  color  of  the  paper,  and  the 
number  of  copies  (except  when  au¬ 
thorized  pursuant  to  section  1-3.605-2 
(b)  (2) )  shall  not  be  changed. 

(d)  Special  instructions. 

(1)  Each  agency  is  expected  to  de¬ 
velop  and  issue  internal  administrative 
instructions  regarding  the  use  of  the 
forms  consistent  with  the  provisions  of 
this  section. 

(2)  The  use  of  the  forms  contem¬ 
plates  that  the  vendor  will  utilize  copy  1 
(original)  as  his  invoice  in  billing  the 
Government.  However,  in  furtherance 
of  the  policy  of  encouraging  vendors  to 
make  consolidated  periodic  billings  in 
instances  where  several  orders  have  been 
placed  with  the  same  dealer  in  the  same 
billing  period,  agencies  are  requested  to 
instruct  vendors  to  make  consolidated 
periodic  billings  on  their  own  invoices  or 
statement  forms  supported  by  originals 
of  the  Standard  Forms. 

(3)  When  procurement  documented 
on  the  forms  is  paid  for  in  cash,  copy  1 
of  Standard  Form  147  should  be  marked 
paid  and  signed  and  dated  by  the  vendor 
or  agent  on  the  face  thereof  in  the  usual 
commecrial  manner.  The  vendor’s  cer¬ 
tificate  need  not  be  signed  when  the  form 
is  receipted  for  cash  payment.  Cash 
register  receipts  or  other  commercial  re¬ 
ceipts  may  be  attached  in  lieu  of  signa¬ 
ture  by  the  vendor. 
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(e)  Terms  and  conditions. 

(1)  Additional  terms  and  conditions 
not  inconsistent  with  those  on  the  form 
may  be  added  in  the  space  provided,  or 
otherwise. 

(2)  Additional  terms  and  conditions 
inconsistent  with  those  on  the  form  may 
not  be  used  unless  authorized  by  the  head 
of  the  using  agency  or  the  oflQcer  desig¬ 
nated  by  him  for  this  purpose.  A  copy 
of  each  such  approval  for  use  of  incon¬ 
sistent  terms  and  conditions  shall  be 
forwarded  to  the  Administrator  of 
General  Services. 

§  1-3.606  Blanket  purchase  arrange¬ 
ments. 

§  1-3.606—1  General. 

This  section  establishes  policy  relating 
to  the  purchase  of  day-to-day  require¬ 
ments  through  arrangements  with  vend¬ 
ors  or  dealers  to  furnish  such  supplies 
or  nonpersonal  services  as  the  Govern¬ 
ment  may  purchase  from  such  sources 
during  a  stated  period  of  time.  Gener¬ 
ally,  these  arrangements  should  be  made 
only  with  local  sources  so  that  individual 
purchases  thereunder  can  be  effected 
with  a  minimum  of  time  and  paper  work. 
In  addition  to  making  blanket  purchase 
arrangements  for  small  purchases,  simi¬ 
lar  blanket  purchase  accounts  may  be 
established  with- Federal  Supply  Sched¬ 
ule  contractors,  if  not  inconsistent  or  at 
variance  with  the  terms  of  the  applicable 
Federal  Supply  Schedule  Contract. 

§  1—3.606—2  Authority  to  pse  blanket 
purchase  arrangements. 

(a)  Blanket  purchase  arrangements 
are  authorized  when: 

(1)  A  wide  variety*  of  items  in  a 
broad  class  of  goods,  like  hardware,  are 
generally  purchased  from  local  suppliers 
but  the  exact  items,  quantities,  and  de¬ 
livery  requirements  are  not  known  in 
advance  and  may  vary  considerably. 

(2)  There  is  a  need  to  provide  local 
commercial  sources  of  supply-  for  one  or 
more  ofBces  or  projects  in  a  given  area 
that  do  not  have  or  need  authority  to 
purchase  otherwise. 

’  (3)  In  any  other  case  where  the 

writing  of  numerous  purchase  orders 
can  be  avoided  through  the  use  of  this 
procedure. 

(b)  Blanket  purchase  arrangements 
should  be  made  with  local  firms  from 
whom  numerous  individual  purchases 
will  likely  be  made  in  a  given  period. 
For  example,  where  past  experience  has 
shown  that  certain  commercial  firms 
selling  supplies  in  a  local  area  are  de¬ 
pendable  and  consistently  lower  in  price 
than  other  supply  firms  in  the  area  deal¬ 
ing  in  the  same  commodities,  and 
numerous  small  purchases  are  usually 
made  from  such  suppliers,  it  would  be 
advantageous  to  establish  blanket  pur¬ 
chase  arrangements  with  these  firms. 

(c)  There  is  no  prohibition  against 
making  these  arrangements  with  several 
suppliers  for  the  same  class  or  classes  of 
items.  Where  experience  indicates  that 
prices  vary  between  suppliers,  it  is  pref¬ 
erable  to  have  several  blanket  purchase 
arrangements  so  that  delivery  orders  can 
be  placed  with  the  firm  offering  the  best 
price. 
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§  1—3.606—3  Establishment  of  account. 

If  it  is  determined  that  blanket  pur¬ 
chase  arrangements  with  certain  sup¬ 
pliers  would  be  advantageous,  such  sup¬ 
pliers  should  be  contacted,  preferably  in 
person  or  through  correspondence,  in 
order  to  make  the  necessary  arrange¬ 
ments  with  respect  to  securing  maxi¬ 
mum  discounts,  documenting  the  indi¬ 
vidual  purchase  transactions,  periodic 
billing,  and  other  necessary  details. 

§  1—3.606—4  Documentation. 

(a)  Any  documentation  is  permissible 
that  assures  the  following: 

(1)  That  the  vendor  and  purchaser 
are  in  agreement  as  to  what  is  being 
purchased. 

(2)  That  at  the  time  of  delivery  a 
record  of  sale  and  receipt  is  created. 

(3)  That  at  the  time  of  billing  for 
payment  the  foregoing  requirements 
have  provided  evidence  of  the  items, 
quantity,  price,  date  sold  and  other  rele¬ 
vant  data. 

(b)  The  issuance  of  a  formal  purchase 
order  to  document  blanket  purchase 
arrangements  may  be  necessary  only  in 
certain  instances.  Such  instances  may 
be:  when  required  by  the  vendor  for 
administrative  or  tax  exemption  pur¬ 
poses;  when  administratively  deemed 
necessary  in  the  best  interests  of  the 
Government  by  an  agency;  or  when  it 
is  necessary  to  fix  the  extent  of  items 
povered,  quantity,  prices,  expenditure 
authorized,  activities  participating,  or 
otherwise  identify  or  isolate  areas  of  the 
arrangement.  The  issuance  of  a  pur¬ 
chase  order  for  Government  purchasing 
or  accoimting  reasons  alone  is  not 
necessary. 

(1)  Purchase  orders  establishing 
blanket  purchase  arrangements,'  when 
required^  may  be  general  and  broad  in 
language  with  only  sufficient  detail  to 
indicate  the  general  nature  of  supplies 
or  services  to  be  covered,  and  may  or 
may  not,  as  the  need  dictates,  be  specific 
as  to  quantity,  quality,  specifications,  or 
time  limitation.  The  blanket  purchase 
orders  may  be  issued  on  any  authorized 
purchase  order  form.  Individual  blanket 
purchase  orders  terminate  when  the  pur¬ 
chases  thereunder  total  the  dollar 
amount  limitation  or  the  stated  time 
period  expires. 

(2)  In  any  contemplated  amend¬ 
ment  of  a  blanket  purchase  order,  due 
consideration  should  be  given  to  possible 
changes  in  market  conditions,  sources  of 
supply,  etc.,  which  may  warrant  placing 
a  new  order  with  the  same  or  a  different 
source  in  preference  to  amendment. 

§  1—3.606—5  Agency  implementation. 

The  following  general  instructions  are 
set  forth  for  agency  use  in  the  issuance 
of  administrative  regulations  implement¬ 
ing  this  policy: 

(a)  The  vendor-agency  relationship 
is  that  of  an  open  account  limited  only 
by  the  maximum  amount  and  time  pe¬ 
riod  limitations  fixed  by  that  agency. 

(b)  The  vendor-agency  arrangement 
may  be  limited  to  furnishing  individual 
items,  or  commodity  groups  or  classes,  or 
it  may  be  unlimited  for  all  items  or  serv¬ 
ices  that  the  source  of  supply  is  in  a  posi¬ 
tion  to  furnish. 


(c)  The  requirements  of  one  or  more 
activities,  offices,  or  projects  in  a  geo¬ 
graphical  area  may  be  secured  by  this 
means. 

(d)  Authority  and  responsibility  for 
effecting  blanket  purchase  arrangements 
should  be  delegated  by  agencies  to  the 
lowest  agency  level  to  which  the  respon¬ 
sibility  of  providing  supplies  for  its  own 
operations  or  to  other  offices,  installa¬ 
tions,  projects,  or  functions  is  placed  or 
assigned.  Such  levels  may  be  organized 
supply  points,  separate  independent  or 
detached  field  parties  or  one-man  posts 
or  activities. 

(e)  The  use  of  blanket  purchase  ar¬ 
rangements  does  not  exempt  the  agency 
from  responsibility  for  keeping  obliga¬ 
tions  and  expenditures  within  available 
funds,  but  this  should  be  accomplished 
by 'the  use  of  simplified  methods  avoiding 
detailed  fiscal  recordation  for  individual 
deliveries  and  similar  transactions  under 
arrangements  referred  to  above. 

(f)  The  use  of  a  blanket  purchase 
arrangement  does  not  authorize  pur¬ 
chases  not  otherwise  authorized  by  laws 
or  regulations  applicable;  e.g.,  the  blan¬ 
ket  purchase  arrangement,  being  a 
method  of  simplifying  the  making  of  in¬ 
dividual  small  purchases,  may  not  be 
used  to  avoid  the  $2,500  limitation. 

(g)  The  blanket  purchase  arrange¬ 
ment  and  individual  purchases  there¬ 
under  are  primarily  designed  to  reduce 
the  amoimt  of  documentation  in  conneg- 
tion  with  small  purchases.  The  same 
policies  as  to  selection  of  suppliers  on  the 
basis  of  price,  time  discounts,  quality  of 
merchanflise,  and  responsibility  of  sup¬ 
pliers  pertain  to  blanket  purchase  ar¬ 
rangements  and  purchases  thereunder 
as  to  purchases  made  by  other  approved 
methods.  Individual  purchases  should 
be  made  only  after  making  price  com¬ 
parisons  with  other  sources  available  to 
the  extent  practicable,  consistent  with 
the  purchase  involved. 

(h)  Constant  consideration  should  be 
given  to  possible  changes  in  market  con¬ 
ditions,  sources  of  supply,  and  other 
pertinent  factors  which  may  warrant 
making  new  arrangements  with  different 
dealers  or  vendors,  or  modifying  existing 
arrangements. 

§  1—3.607  Interagency  use  of  local  term 
contracts. 

(a)  General.  This  section  provides 
for  the  cooperative  use  by  the  field  office 
of  one  executive  agency  of  the  local  term 
contracts  of  another  agency,  or  another 
office  of  the  same  agency,  under  the^ 
circumstances  outlined,  and  establishes 
criteria  for  local  contracting  by  an 
agency  for  the  combined  needs  of  several 
agency  offices  in  the  area.  These  con¬ 
tracts  provide  a  means  of  meeting  the 
local  requirements  of  supplies  and  serv¬ 
ices  not  available  from  normal  agency 
internal  supply  channels  or  other  pre¬ 
scribed  sources  of  supply.  All  Federal 
agencies  are  urged  to  participate  in  this 
program. 

(b)  General  conditions  warranting 
use.  The  use  of  term  contracts  usually 
will  be  found  expedient  and  economical 
imder  any  or  all  of  the  following  con¬ 
ditions: 
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(1)  When  the  day-to-day  require¬ 
ments  for  the  supply  or  service  are  con¬ 
tinuing  or  recurring. 

(2)  When  the  probable  total  re¬ 
quirements  only  are  known  and  it  is 
expedient  and  economical  to  have  a 
source  of  supply  and  price  determined 
in  advance  of  the  individual  instances  of 
actual  need. 

(3)  When  this  method  best  meets 
the  needs  for  providing  ordering  oflBces 
with  ready  sources  of  supply. 

(c)  Use  of  existing  contracts.  To  the 
extent  practicable,  when  approved  by  the 
contracting  office  and  the  contract  per¬ 
mits  or  may  be  amended  to  permit  the 
use  of  an  existing  local  term  contract  of 
another  office  of  the  same  agency  or  of 
another  agency  in  lieu  of  entering  into  a 
separate  contract,  such  use  should  be 
considered  imdet*  any  of  the  following 
circumstances: 

(1)  When  such  use  will  obviate  the 
administrative  expense  and  time  delay 
Incident  to  making  a  separate  contract. 

(2)  When  there  is  a  price  advantage 
to  be  gained,  freight  and  other  costs 
considered. 

(3)  When  the  requiring  office  has 
local  purchasing  authority  but  is  not 
staffed  or  authorized  to  execute  con¬ 
tracts. 

(d)  Multiple  use  contracts.  In-  fur¬ 
therance  of  the  economical  and  other 
advantages  to  be  gained  from  cross  uti¬ 
lization  of  local  term  contracts,  wherever 
possible  the  requirements  of  several  of¬ 
fices  in  the  same  community  should  be 
combined  and  included  in  a  single 
contract: 

(1)  When  there  is  a  local  repetitive 
need  for  a  particular  article  or  service 
by  the  individual  agencies; 

(2)  When  an  advantage  accrues  to 
requiring  offices  or  activities  through  es¬ 
tablishment  of  such  contracts;  and 

(3)  When  it  is  expedient  and  prac¬ 
tical  for  a  single  office  to  perform  the 
contracting  function  for  other  offices,  de¬ 
livery  or  performance  under  the  contract 
being  arranged  for  by  the  participating 
offices  as  required. 

(e)  Selection  of  contracting  agency. 
The  following  criteria  usually  will  de¬ 
termine  which  of  the  agency  offices  in 
any  given  area  having  a  common  need 
for  a  given  article  or  service  should  as¬ 
sume  the  responsibility  for  contracting 
for  the  requirements  of  the  group  in  ad¬ 
dition  to  its  own  needs: 

(1)  Current  or  potential  preponder¬ 
ant  use  of  consumption. 

(2)  Actual  or  potential  qualifica¬ 
tions  and  experience  of  contracting  per¬ 
sonnel,  with  due  regard  to  adequacy  of 
staff. 

(3)  Physical  location  of  the  con¬ 
tracting  office  in  relation  to  market  area 
serving  the  agencies. 

(4)  Consideration  of  the  bid  prices 
consistently  received  for  a  given  article 
or  service  by  individual  contracting  of¬ 
fices. 

(f)  Responsibilities  of  contracting  of¬ 
fice  and  participating  offices.  The  re¬ 
sponsibilities  of  the  contracting  agency 
and  of  the  other  participating  offices 
with  respect  to  common  local  term  con¬ 


tracts,  except  where  other  arrangements 
have  been  made,  normally  will  be: 

(1)  Contracting  office. 

(i)  Arranging  with  participating 
offices  for  sulxnission  of  estimated  re¬ 
quirements. 

(ii)  Soliciting  and  analyzing  bids 
and  awarding  and  executing  contracts. 

(iii)  Exercising  general  contract 
administration,  except  followup  and  ex¬ 
pediting. 

(iv)  Making  available  to  the  par¬ 
ticipating  office  such  contract  data  as 
is  required  for  placing  orders,  payment 
of  invoices,  etc. 

(2)  Other  participating  offices. 

(i)  Placing  of  orders  directly  with 
contractor. 

(ii)  Arranging  for  inspection  and 
acceptance. 

(iii)  Arranging  for  billing  and 
paying  the  contractor. 

Subpart  1—3.7 — [Reserved! 

Subpart  1—3.8— Price  Negotiation 

Policies  and  Techniques 
§  1—3.800  Scope  of  subpart. 

This  subpart  sets  forth  the  price  ne¬ 
gotiation  policies  and  techniques  appli¬ 
cable  to  negotiated  prime  contracts  and 
those  subcontracts  which  are  subject  to 
approval  or  review  within  an  agency. 
The  principles  in  this  subpart  apply  to 
negotiation  of  prices  on  all  types  of  con¬ 
tracts  and  to  revised  prices  as  well  as 
initial  prices. 

§  1—3.801  Basic  policy. 

(a)  General.  It  is  the  policy  of  the 
Government  to  procure  property  and 
services  from  responsible  sources  at  fair 
and  reasonable  prices  calculated  to  result 
in  the  lowest  ultimate  overall  cost  to  the 
Government.  Sound  pricing  depends 
primarily  upon  the  exercise  of  sound 
judgment  by  all  personnel  concerned 
with  the  procurement. 

(b)  Responsibility  of  contracting  offi¬ 
cers. 

(1)  Contracting  officers,  acting  with¬ 
in  the  scope  of  their  appointments  (and 
in  some  cases  acting  through  their  au¬ 
thorized  representatives)  are  the  exclu¬ 
sive  agents  of  their  respective  agencies 
to  enter  into  and  administer  contracts  on 
behalf  of  the  Government  in  accordance 
with  agency  procedures.  Each  contract¬ 
ing  officer  is  responsible  for  performing » 
or  having,  performed  all  administrative 
actions  necessary  for  effective  contract¬ 
ing.  The  contracting  officer  shall  exer¬ 
cise  reasonable  care,  skill,  and  judgment 
and  shall  avail  himself  of  all  of  the 
organizational  tools  (such  as  the  advice 
of  specialists  in  the  fields  of  contracting, 
finance,  law,  contract  audit,  engineer¬ 
ing.  traffic  management,  and  cost  analy¬ 
sis)  necessary  to  accomplish  the  purpose 
as,  in  his  discretion,  will  best  serve  the 
interests  of  the  Government. 

(2)  To  the  extent  services  of  special¬ 
ists  are  utilized  in  the  negotiation  of 
contracts,  the  contracting  officer  must 
coordinate  a  team  of  experts,  requesting 
advice  from  them,  evaluating  their  coun¬ 
sel,  and  availing  himself  of  their  skills 
as  much  as  possible.  The  contracting 


officer  Shan  obtain  simultaneous  coordl- 
naticm  of  the  specialist  efforts  to  the 
greatest  practical  extent.  He  shall  not, 
however,  transfer  his  own  responsibili¬ 
ties  to  them.  Thus,  the  final  negotiation 
of  price,  including  evaluation  of  cost 
estimates,  remains  the  responsibility  of 
the  contracting  officer. 

(c)  Responsibility  of  other  personnel. 
Personnel,  other  than  the  contracting 
officer,  who  determine  quality,  quantity, 
and  delivery  requirements  for  items  to 
be  purchased,  can  influence  the  degree  of 
competition  obtainable  as  well  as  have  a 
material  effect  upon  the  prices.  Failure 
to  finalize  requirements  in  sufficient  time 
to  allow: 

(1)  A  reasonable  period  for  prepa¬ 
ration  of  requests  for  proposals; 

(2)  Preparation  of  quotations  by 
offerors; 

(3)  Contract  negotiation  and  prep¬ 
aration;  and 

(4)  Adequate  manufacturing  lead 
time; 

causes  delinquency  in  delivery  and  un¬ 
economical  prices.  Requirements  issued 
on  an  urgent  basis  or  with  unrealistic 
delivery  schedules  should  be  avoided 
since  they  generally  increase  price  or  re¬ 
strict  desired  competition.  Personnel 
determining  requirements,  specifications, 
adequacy  of  sources  of  supply,  and  like 
matters  have  responsibility  in  such  areas, 
equal  to  that  of  the  contracting  officer, 
for  timely,  soimd,  and  economical  pro¬ 
curement. 

§  1-3.802  Preparation  for  negotiation. 

(a)  Product  or  service.  Knowledge  of 
the  product  or  service,  and  its  use,  is 
essential  to  sound  pricing.  Before  so¬ 
liciting  quotations,  every  contracting 
officer  should  develop,  where  feasible,  an 
estimate  of  the  proper  price  level  or 
value  of  the  product  or  service  to  be 
purchased.  Such  estimates  may  be  based 
on  a  physical  inspection  of  the  product 
and  review  of  such  items  as  drawings, 
specifications,  job  process  sheets,  and 
prior  procurement  data.  When  neces¬ 
sary.  requirements  and  technical  spe¬ 
cialists  should  be  consulted.  The  pri¬ 
mary  responsibility  for  the  adequacy  of 
specifications  and  for  the  delivery  re¬ 
quirements  must  necessarily  rest  with 
requirements  and  technical  groups. 
However,  the  contracting  officer  should 
be  aware  of  the  effect  which  these  fac¬ 
tors  may  have  on  prices  and  competition, 
and  should,  prior  to  award,  inform  re¬ 
quirements  and  technical  groups  of  any 
unsatisfactory  effect  which  their  de¬ 
cisions  have  on  prices  or  competition. 

(h>  Selection  of  prospective  sources. 
Selection  of  qualified  sources  for  solici¬ 
tation  of  proposals  is  basic  to  sound  pric¬ 
ing.  Proposals  should  be  invited  from 
a  sufficient  number  of  competent  poten- 
^tial  sources  to  insure  adequate  compe¬ 
tition. 

(c)  Requests  for  proposals.  Requests 
for  proposals  shall  contain  the  informa¬ 
tion  necessary  to  enable  a  prospective 
offeror  to  prepare  a  quotation  properly. 
The  request  for  proposals  shall  be  as 
complete  as  possible  with  respect  to:  item 
description  or  statement  of  work ;  sped- 
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flcatlons;  Government-furnished  prop¬ 
erty,  if  any;  required  delivery  schedule; 
and  contract  clauses.  If  a  price  break¬ 
down  is  required,  the  request  for  pro¬ 
posals  shall  so  state.  Requests  for  pro¬ 
posals  shall  specify  a  date  for  submission 
of  proposals;  any  extension  of  time 
granted  to  one  prospective  offeror  shall 
be  granted  uniformly  to  all.  Each  re¬ 
quest  for  proposals  shall  be  released  to 
all  prospective  offerors  at  the  same  time 
and  no  offeror  shall  be  given  the  ad¬ 
vantage  of  advance  knowledge  that  pro¬ 
posals  are  to  be  requested.  Generally, 
requests  for  proposals  shall  be  in  writing. 
However,  in  appropriate  cases,  such  as 
the  procurement  of  perishable  subsist¬ 
ence,  oral  requests  forNjuotations  are 
authorized. 

§  1-3.803  Type  of  contract. 

(a)  The  selection  of  an  appropriate 
contract  type  and  the  negotiation  of 
prices  are  related  and  should  be  consid¬ 
ered  together.  Section  1-3.402  lists  some 
of  the  factors  for  this  joint  consideration. 
The  objective  is  to  negotiate  a  contract 
type  and  price  that  includes  reasonable 
contractor  risk  and  provides  the  con¬ 
tractor  with  the  greatest  incentive  for 
efficient  and  economical  performance. 
When  negotiations  indicate  the  need  for 
using  other  than  a  firm  fixed  price  con¬ 
tract,  there  should  be  compatibility  be¬ 
tween  the  tsrpe  of  contract  selected  and 
the  contractor’s  accounting  system. 

(b)  In  the  course  of  a  procurement 
program,  a  series  of  contracts,  or  a  single 
contract  running  for  a  lengthy  term,  the 
circumstances  which  make  for  a  selec¬ 
tion  of  a  given  type  of  contract  at  the 
outset  will  frequently  change  so  as  to 
make  a  different  type  more  appropriate 
during  later  periods.  In  particular,  the 
repetitive  or  unduly  protracted  use  of 
cost-reimbursement  type  or  time  and 
materials  contracts  is  to  be  avoided 
where  experience  has  provided  a  basis 
for  firmer  pricing  which  will  promote 
efficient  performance  and  will  place  a 
more  reasonable  degree  of  risk  on  the 
contractor.  Thus,  in  the  case  of  a  time 
and  materials  contract,  continuing  con¬ 
sideration  should  be  given  to  converting 
to  another  type  of  contract  as  early  in 
the  performance  period  as  practicable. 

§  1—3.804  Conduct  of  negotiations. 

Evaluation  of  offerors’  or  contractors’ 
proposals,  including  price  revision  pro¬ 
posals,  by  all  personnel  concerned  with 
the  procurement,  as  well  as  subsequent 
negotiations  with  the  offeror  or  con¬ 
tractor,  shall  be  completed  expeditiously. 
Complete  agreement  of  the  parties  on  all 
basic  issues  shall  be  the  objective  of 
the  contract  negotiations.  Oral  discus¬ 
sions  or  written  communications  shall 
be  conducted  with  offerors  to  the  extent 
necessary  to  resolve  uncertainties  relat¬ 
ing  to  the  purchase  or  the  price  to  be 
paid.  Basic  questions  should  not  be  left 
for  later  agreement  during  price  revision 
or  other  supplemental  proceedings.  Cost 
and  profit  figures  of  one  offeror  or  con¬ 
tractor  shall  not  be  revealed  to  other 
offerors  or  contractors. 

§  1—3.805  Selection  of  offerors  for  ne¬ 
gotiation  and  award. 

(a)  The  normal  procedure  in  negoti¬ 
ated  procurements,  after  receipt  of  initial 


proposals.  Is  to  conduct  such  written  or 
oral  discussions  as  may  be  required  to 
obtain  agreements  most  advantageous  to 
the  Ck>vemment.  Negotiations  shall  be 
conducted  as  follows;  _ 

( 1 )  Where  a  responsible  offeror  sub¬ 
mits  a  responsive  proposal  which,  in  the 
contracting  officer’s  opinion,  is  clearly 
and  substantially  more  advantageous  to 
the  Grovernment  than  any  other  proposal, 
negotiations  may  be  conducted  with  that 
offeror  only;  or 

(2)  Where  several  responsible  offer¬ 
ors  submit  offers  which  are  grouped  so 
that  a  moderate  change  in  either  the 
price  or  the  technical  proposal  would 
make  any  one  of  the  group  the  most  ad¬ 
vantageous  offer  to  the  Government, 
further  negotiations  should  be  con¬ 
ducted  with  all  offerors  in  that  group. 

Whenever  negotiations  are  conducted 
with  more  than  one  offeror,  no  indication 
shall  be  made  to  any  offeror  of  a  price 
which  must  be  met  to  obtain  further  con¬ 
sideration,  since  such  practice  consti¬ 
tutes  an  auction  technique  which  must  be 
avoided.  No  information  regarding  the 
number  or  identity  of  the  offerors  par¬ 
ticipating  in  the  negotiations  shall  be 
made  available  to  the  public  or  to  anyone 
whose  official  duties  do  not  require  such 
knowledge.  Whenever  negotiations  are 
being  conducted  with  several  offerors, 
while  such  negotiations  may  be  con¬ 
ducted  successively,  all  offerors  partici¬ 
pating  in  such  negotiations  shall  be  of¬ 
fered  an  equitable  opportunity  to  submit 
such  pricing,  technical,  or  other  revisions 
in  their  proposals  as  may  result  from  the 
negotiations.  All  offerors  shall  be  in¬ 
formed  that  after  the  submission  of  final 
revisions,  no  information  will  be  fur¬ 
nished  to  any  offeror  imtil  award  has 
been  made. 

(b)  'There  are  certain  circumstances 
where  formal  advertising  is  not  possi¬ 
ble  and  negotiation  is  necessary.  In  the 
conduct  of  such  negotiations,  where  a 
substantial  number  of  clearly  competi¬ 
tive  proposals  has  been  obtained  and 
and  where  the  contracting  officer  is  satis¬ 
fied  that  the  most  favorable  proposal  is 
fair  and  reasonably  priced,  award  may 
be  made  on  the  basis  of  the  initial  pro¬ 
posals  without  oral  or  written  discussion; 
provided,  that  the  request  for  proposals 
notifies  all  offerors  of  the  possibility  that 
award  may  be  made  without  discussion 
of  proposals  received  and,  hence,  that 
proposals  should  be  submitted  initially 
on  the  most  favorable  terms,  from  a  price 
and  technical  standpoint,  which  the  of¬ 
feror  can  submit  to  the  Government.  In 
any  case  where  there  is  uncertainty  as  to 
the  pricing  or  technical  aspects  of  any 
proposal,  the  contracting  officer  shall  not 
make  an  award  without  further  explora¬ 
tion  and  discussion  prior  to  award.  Also, 
when  the  proposal  most  advantageous  to 
the  Government  involves  a  material  de¬ 
parture  from  the  stated  requirements, 
consideration  shall  be  given  to  offering 
the  other  firms  which  submitted  pro¬ 
posals  an  opportunity  to  submit  new 
proposals  on  a  techrucal  basis  which  is 
comparable  to  that  of  the  most  advan¬ 
tageous  proposal ;  provided,  that  this  can 
be  done  without  revealing  to  the  other 
firms  any  information  which  is  entitled 
to  protection. 


(c)  A  request  for  proposals  may  pro¬ 
vide  that  after  receipt  of  initial  technical 
proposals,  such  proposals  will  be  evalu¬ 
ated  to  determine  those  which  are  ac¬ 
ceptable  to  the  Government  or  which, 
after  discussion,  can  be  made  acceptable, 
and  upon  submission  of  prices  there¬ 
after,  award  shall  be  made  to  that  offeror 
of  an  acceptable  proposal  who  is  the  low 
responsible  offeror. 

(d)  The  procedures  set  forth  in  para¬ 
graphs  (a),  (b),  and  (c)  of  this  section 
1-3.805  may  not  be  applicable  in  appro¬ 
priate  cases  when  procuring  research 
and  development,  or  special  services 
(such  as  architect-engineer  services)  or 
v/hen  cost-reimbursement  type  contract¬ 
ing  is  anticipated. 

(e)  Whenever  in  the  course  of  nego¬ 
tiation  a  substantial  change  is  made  in 
the  Government’s  requirements,  for  ex¬ 
ample,  increases  or  decreases  in  quanti¬ 
ties  or  material  changes  in  the  delivery 
schedules,  all  offerors  shall' be  given  an 
equitable  opportunity  to  submit  revised 
proposals  under  the  revised  require¬ 
ments. 

§  1—3.806  Pricing  individual  contracts. 

(a)  Each  contract  shall  be  priced 
separately  and  independently,  and  no 
consideration  shall  be  given  to  losses  or 
profits  realized  or  anticipated  in  the  per¬ 
formance  of  other  contracts.  This  pro¬ 
hibition  shall  not  be  construed  to 
prohibit  forward  pricing  agreements 
applicable  to  several  contracts. 

(b)  Contracting  officers  shall  not  rely 
on  profit  limiting  statutes  as  remedies 
for  ineffective  pricing.  Such  statutes 
generally  provide  for  the  recapture  of 
excessive  profits,  but  they  do  not  recap¬ 
ture  the  costs  of  inefficiency  and  waste 
which  may  result  from  failure  to  nego¬ 
tiate  reasonable  prices  initially. 

§  1—3.807  Cost,  profit,  and  price  rela¬ 
tionships. 

(a)  When  products  are  sold  in  the 
open  market,  costs  are  not  necessarily 
the  controlling  factor  in  establishing  a 
particular  seller’s  price.  Similarly, 
where  competition  may  be  ineffective  or 
lacking,  estimated  costs  plus  estimated 
profit  are  not  the  only  pricing  criteria. 
In  some  cases,  the  price  appropriately 
may  represent  only  a  part  of  the  seller’s 
cost  and  include  no  estimate  for  profit  or 
fixed  fee,  as  in  research  and  development 
projects  where  the  contractor  is  willing 
to  share  part  of  the  costs.  In  other  cases, 
price  may  be  controlled  by  competition 
as  set  forth  in  section  l-3.805(a).  The 
objective  of  the  contracting  officer  shall 
be  to  negotiate  fair  and  reasonable  prices 
in  which  due  weight  is  given  to  all  rele¬ 
vant  factors. 

(b)  Profit  is  only  one  element  of  the 
price  proposal  and  normally  represents 
a  smaller  proportion  of  the  total  price 
than  do  such  other  estimated  elements 
as  labor  and  material.  While  the  public 
interest  requires  that  excessive  profits  be 
avoided,  the  contracting  officer  should 
not  become  so  preoccupied  with  particu¬ 
lar  elements  of  a  contractor’s  estimate  of 
cost  and  profits  that  the  most  important 
consideration,  the  total  price  itself,  is 
distorted,  or  diminished  in  its  signifi¬ 
cance.  Government  procurement  is  pri¬ 
marily  concerned  with  the  reasonable¬ 
ness  of  a  negotiated  price  and  only 
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secondarily  with  the  eventual  cost  and 
profit. 

(c)  Particularly  where  effective  com¬ 
petition  is  lacking  the  estimate  for  profit 
or  the  proposed  fixed  fee  should  be 
analyzed  in  the  same  manner  as  all  other 
elements  of  price,  applying  tests  and  con¬ 
siderations  discussed  in  section  1-3.808-4. 
A  fair  and  reasonable  provision  for  profit 
cannot  be  made  by  simply  applying  a 
certain  predetermined  percentage  to  the 
cost  estimate  or  selling  price  of  a  prod¬ 
uct.  If.  for  example,  a  factor  of  10% 
were  used  as  a  flat  percentage  rate  for 
estimating  profit  in  a  situation  where 
two  sources  were  needed  to  meet  the 
requirement,  the  result  might  be  grossly 
inequitable.  If  one  supplier  proposes  to 
and  produces  at  a  unit  cost  of  $1,000  and 
the  second  at  a  unit  cost  of  $1,500,  with 
a  flat  10%  factor  applied  to  both  trans¬ 
actions  as  estimated  profit,  the  second 
and  higher  cost  supplier  would  receive 
$150  profit  while  the  lower  cost  supplier 
would  receive  only  $100. 

§  1—3.808  Pricing  techniques. 

§  1—3.808—1  General. 

Policies  set  forth  in  this  section  1-3.808 
may  be  applied  in  a  variety  of  ways  in 
the  evaluation  of  offerors’  or  contractors’ 
proposals  and  in  the  negotiation  of  con¬ 
tract  prices.  ’The  extent  to  which  any 
particulsu-  method,  or  combination  of 
methods,  should  be  used  will  depend 
upon  the  Judgment  of  the  contracting 
officer.  The  following  sections  describe 
several  of  the  principal  price  negotia¬ 
tion  techniques  and  the  circumstances 
under  which  each  may  be  used.  These 
considerations  are  equally  applicable  to 
h^tial  and  subsequent  price  negotiations. 

§  1-3.808-2  Price  analysis. 

(a)  Some  form  of  price  analysis 
should  be  made  in  every  procurement, 
even  when  competitive  proposals  have 
been  submitted.  The  presence  of  effec¬ 
tive  competition,  however,  may  make  it 
possible  to  limit  considerably  the  degree 
of  price  analysis  required. 

(b)  One  form  of  price  analysis  is  the 
comparison  of  prior  quotations  and  con¬ 
tract  prices  with  current  quotations  for 
the  same  or  similar  end  items.  To  pro¬ 
vide  a  suitable  basis  for  comparison,  ap¬ 
propriate  allowances  may  have  to  be 
made  for  differences  in  such  factory  as 
specifications,  quantities  ordered,  time 
for  delivery,  Govemment-fumished  ma¬ 
terials,  and  the  general  level  of  business 
and  prices. 

(c)  Rough  yardsticks  may  often  be  de¬ 
veloped  (in  such  terms  as  dollars  per 
pound,  per  horsepower,  or  other  units) 
to  point  up  apparent  gross  inconsisten¬ 
cies  which  should  be  subjected  to  addi¬ 
tional  pricing  techniques,  including  cost 
analysis.  Such  yardsticks  should  be 
considered  as  an  indispensable  adjimct 
to  cost  analysis,  since  a  study  of  a  single 
offeror’s  estimated  costs  in  sole  source 
situations  will  not  indicate  whether  the 
proposed  price  is  fair  and  reasonable  in 
comparison  with  other  products  of  the 
same  kind. 

§  1—3.808—3  Cost  analysis. 

(a)  The  need  for  cost  analysis  de¬ 
pends  on  the  effectiveness  of  the  methods 


of  price  analysis,  the  amount  of  the  pro¬ 
posed  contract,  and  the  cost  and  time 
needed  to  accumulate  the  information 
necessary  for  analysis.  When  cost  an¬ 
alysis  is  undertaken,  the  contracting  of¬ 
ficer  must  exercise  judgment  in  deter¬ 
mining  the  extent  of  the  analysis.  Cost 
analysis  is  desirable  whenever: 

(1)  Effective  competition  has  not 
been  obtained; 

(2)  A  valid  basis  for  price  compari¬ 
son  has  not  been  established,  because  of 
the  lack  of  definite  specifications,  the 
novelty  of  the  product,  or  for  other 
reasons; 

(3)  Price  comparisons  have  revealed 
apparent  inconsistencies  which  cannot 
be  satisfactorily  explained  or  otherwise 
reasonably  accounted  for; 

(4)  ’The  prices  quoted  appear  to  be 
excessive  on  the  basis  of  information 
available; 

(5)  The  proposed  contract  is  of  a 
signifiicant  amoimt  and  is  to  be  awarded 
to  a  sole  source; 

(6)  The  proposed  contract  will 
probably  represent  a  substantial  per¬ 
centage  of  the  contractor’s  total  volume 
of  business;  or 

(7)  A  cost-reimbursement,  incen¬ 
tive,  price  redeterminable,  or  time  and 
material  contract  is  negotiated. 

(b)  Cost  analysis  involves  the  evalu¬ 
ation  of  specific  elements  of  cost  and  the 
effect  on  prices  of  such  factors  as: 

( 1 )  Allowances  f  or  contingencies ; 

(2)  The  necessity  for  certain  costs ; 

(3)  The  reasonableness  of  amounts 
estimated  for  the  necessary  costs; 

(4)  The  basis  for  allocation  of  over¬ 
head  costs;  and 

(5)  The  appropriateness  of  alloca¬ 
tions  of  particular  overhead  costs  to  the 
proposed  contract. 

(c)  Among  the  several  types  of  cost 
comparisons  that  should  be  made  where 
the  necessary  data  are  available,  are 
comparisons  of  a  contractor’s  or  offeror’s 
current  estimated  costs  with: 

(1)  Actual  costs  previously  Incurred 
by  the  contractor  or  offeror;  and  with 
its  last  prior  estimate  for  the  same  or 
similar  item  or  with  a  series  of  prior 
estimates; 

(2)  Current  estimates  from  other 
possible  sources;  and 

(3)  Prior  estimates  or  -  historical 
costs  of  other  contractors  manufactur¬ 
ing  the  same  or  related  items. 

(d)  Forecasting  future  trends  in  costs 
from  historical  cost  experience  is  of  pri¬ 
mary  importance  in  pricing.  In  periods 
of  either  rising  or  declining  costs,  an 
adequate  cost  analysis  must  include  some 
evaluation  of  the  trends.  Even  in  periods 
of  relative  price  stability,  trend  analysis 
of  basic  labor  and  materials  cost:  should 
be  imdertaken  in  cases  involving  pro¬ 
duction  of  recently  developed,  complex 
equipment.  In  some  cases,  probable  in¬ 
creases  in  labor  efi5ciency,  and  reductions 
in  material  spoilage  as  a  contractor’s 
work  force  gains  in  experience  with  such 
new  products  can  be  predicted  statis¬ 
tically.  Efficiency  curves  may  be  devised 
to  predict  the  reduction  in  the  spoilage 
rate;  learning  curves  may  be  devised  to 
evaluate  reductions  in  labor  hours. 
Effective  use  of  learning  curves  depends 


on  the  presence  of  the  following  ele¬ 
ments: 

(1)  Direct  labor  should  represent  a 
substantial  element  of  the  total  price; 

(2)  The  contract  price  should  be 
large  enough  to  warrant  the  time  spent 
in  collecting  the  statistical  data  neces¬ 
sary  to  construct  valid  curves; 

(3)  The  proposed  contract  should 
cover  production  over  a  relatively  long 
period; 

(4)  A  substantial  body  of  historical 
labor  cost  data  must  be  available;  and 

(5)  The  product  must  be  a  complex, 
non-standard  item  requiring  a  sub¬ 
stantial  amount  of  assembly  labor 
(where  relatively  large  amounts  of  auto¬ 
matic  machinery  are  to  be  employed,  or 
the  product  is  a  relatively  standard 
item,  learning  curves  may  be  of  little 
value) . 

§  1-3.808-4  Profit. 

(a)  General.  Where  competition  is 
adequate  and  effective  and  proposals  are 
on  a  firm  fixed-price  basis,  the  contract¬ 
ing  officer  normally  need  not  consider  in 
detail  the  amount  of  estimated  profit  in¬ 
cluded  in  a  price.  However,  when  de¬ 
tailed  analysis  of  profit  is  appropriate 
due  to  lack  of  competition  or  for  some 
other  reason,  the  factors  discussed  in  the 
following  paragraphs  should  be  con¬ 
sidered. 

(b)  Degree  of  risk.  'The  degree  of  risk 
assumed  by  the  contractor  i^ould  in¬ 
fluence  the  amount  of  profit  a  contractor 
is  entitled  to  anticipate.  For  example, 
where  a  portion  of  the  risk  has  been 
shifted  to  the  Government  through  un¬ 
usual  contingency  provisions,  or  other 
risk-reducing  measures,  the  amount  of 
profit  to  which  the  contractor  is  rea¬ 
sonably  entitled  is  less  than  where  the 
contractor  assumes  all  risk. 

(c)  Extent  of  Government  assistance. 
The  Government  encourages  its  contrac¬ 
tors  to  perform  their  contracts  with  the 
minimum  of  financial,  facility,  or  other 
assistance  from  tho  Government.  Where 
extraordinary  financial,  facility,  or  other 
assistance  must  be  furnished  to  a  con¬ 
tractor  by  the  Government,  such  ex¬ 
traordinary  assistance  should  have  a 
modifying  effect  in  determining  what 
constitutes  a  fair  and  reasonable  profit. 

(d)  Performance  record  of  contractor. 
'The  contractor’s  past  and  present  per¬ 
formance,  and  cooperation  in  such  areas 
as  engineering  (including  inventive,  de¬ 
sign  simplification,  and  developmental 
contributions)  and  quality  control 
should,  in  appropriate  measure,  affect 
the  amount  of  profit. 

( e )  Character  of  con  tractor’s  business. 
Recognition  must  be  given  to  the  type 
of  business  normally  carried  on  by  the 
contractor,  the  complexity  of  manufac¬ 
turing  techniques,  the  rate  of  capital 
turnover,  and  the  effect  of  such  individ¬ 
ual  procurement  upon  such  business. 
For  example,  where  a  contractor  is  en¬ 
gaged  in  an  industry  where  the  turnover 
of  working  capital  is  low,  generally  the 
profit  objective  on  individual  contracts 
is  higher  than  in  those  industries  where 
the  turnover  is  more  rapid. 

(f )  Contractor’s  performance.  In  ad¬ 
dition  to  the  factors  set  forth  in  section 
1-3.102,  the  contractor’s  performance 
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should  be  evaluate  in  such  areas  as 
quality  of  product,  quality  control,  scrap 
and  spoilage,  eflBciency  in  cost  control 
(including  need  for  and  reasonableness 
of  costs  incurred),  meeting  delivery 
schedule,  timely  compliance  with  con¬ 
tractual  provisions,*  creative  ability  in 
product  development  (giving  <5onsidera- 
tion  to  commercial  potential  of  product) , 
management  of  subcontract  programs, 
and  any  unusual  services  furnished  by 
the  contractor.  To  encourage  and  main¬ 
tain  a  high  degree  of  contractor  effi¬ 
ciency  and  economy,  the  negotiator  must 
recognize  that  good  performance  de¬ 
serves  a  greater  opportunity  for  profit 
than  poor  performance.  , 

§  1-3.808-5  Subcontracting. 

(a)  The  amount  and  quality  of  sub¬ 
contracting  may  be  a  major  factor  in¬ 
fluencing  price.  Since  a  large  portion 
of  the  procurement  dollar  is  spent  by 
prime  contractors  in  subcontracting  for 
work,  raw  materials,  parts,  and  com¬ 
ponents,  efficient  purchasing  practices 
by  a  contractor  will  contribute  heavily 
toward  efficient  and  economical  produc¬ 
tion. 

(b)  While  basic  responsibility  rests 
,with  the  prime  contractor  for  decisions 
to  “make  or  buy,”  for  selection  of  sub¬ 
contractors,  and  for  subcontract  prices 
and  subcontract  performance,  the  con¬ 
tracting  officer  must  have  Adequate 
knowledge  of  those  elements  and  their 
effects  on  prime  contract  prices.  Con¬ 
sequently,  during  price  negotiations, 
when  circumstances  warrant  such  action, 
the  contracting  officer  may  require  the 
offeror  or  contractor  to  furnish  adequate 
information,  for  use  in  evaluating  the 
proposed  price,  with  respect  to; 

(1)  The  purchasing  practices  of  the 
prime  contractor; 

(2)  The  principal  components  to  be 
subcontracted  and  the  contemplated  sub¬ 
contractors,  including  the  degree  of  com¬ 
petition  obtained,  cost  or  price  analyses 
or  price  comparisons  accomplished,  and 
the  extent  of  subcontract  supervision; 

(3)  The  types  of  subcontracts,  i.e., 
ffi’m  fixed-price  or  other;  and 

(4)  The  estimated  total  extent  of 
subcontracting,  including  procurement 
of  purchased  parts  and  materials. 

The  evaluation  of  total  subcontracting 
should  not  be  reduced  to  applying  arbi¬ 
trary  percentages  of  profit  to  subcontract 
prices  in  negotiating  the  prime  contract 
price.  Such  elements  as  economies 
achieved  through  “make  or  buy”  de¬ 
cisions,  and  the  necessity  of  closer  su¬ 
pervision  of  subcontractors  performing 
complex  work  (through  the  furnishing 
of  engineering  or  other  technical  assist¬ 
ance),  should  be  fully  considered. 

(c)  When  the  prime  contract  is  to  be 
placed  on  a  firm  fixed-price  basis,  there 
is  no  need,  for  pricing  purposes,  to  pro¬ 
vide  for  review  or  approval  by  the  con¬ 
tracting  officer  of  subcontracts  prior  to 
their  placement. 

(d)  When  the  prime  contract  Is  not 
to  be  placed  on  a  firm  fixed-price  basis, 
review  of  subcontracts  prior  to  placement 
may  be  desirable  since  the  ultimate  cost 
to  the  Government  will  depend  in  part 
on  subcontract  prices  and  performance. 
Prime  contract  provisions  requiring  ad¬ 


vance  notification,  review,  or  approval  of 
subcontracts  shall  be  consistent  with  the 
type  of  contract  and  the  conditions  ap¬ 
plicable  to  its  use  as  described  in  Sub¬ 
part  1-3.4.  For  example,  if  the  contract 
is  on  a  firm  fixed-price  basis  except  for 
a  clause  permitting  price  escalation  re¬ 
sulting  from  cost  increases  for  certain 
materials,  the  prime  contract  may  limit 
the  contracting  officer’s  right  of  review 
to  subcontracts  for  materials  covered  by 
the  escalation  clause.  In  the  case  of 
cost-reimbursement  type  contracts,  ad¬ 
vance  notification,  prior  consent,  or  ap¬ 
proval  of  subcontracts  should  be  re¬ 
quired.  ^^Contract  provisions  requiring 
advance  notification  to  the  contracting 
officer  of  proposed  subcontracts  for  ma¬ 
terials,  components,  and  other  pur¬ 
chases  may  be  appropriate  both  for  in¬ 
formation  as  to  sources  and  prices  and 
to  provide  an  opportunity  for  review  and 
for  approval  or  objection  by  the  con¬ 
tracting  officer  prior  to  award  of  the 
subcontracts.  Such  provisions  are  par¬ 
ticularly  necessary  when: 

(1)  The  prime  contractor’s  pur¬ 
chasing  policy  and  system  or  perform¬ 
ance  thereunder  are  considered  inade¬ 
quate; 

(2)  Subcontracts  are  for  Items  for 
which  there  is  no  cost  information  or  for 
which  the  proposed  prices  appear  un¬ 
reasonable,  and  the  amounts  involved 
are  substantial ; 

(3)  Close  working  arrangements  or 
other  business  or  ownership  affiliations 
exist  between  the  prime  and  the  sub¬ 
contractor  which  may  preclude  the  free 
use  of  competition  or  result  in  higher 
subcontract  prices  than  would  other¬ 
wise  be  obtained; 

(4)  A  subcontract  is  being  proposed 
at  a  price  less  favorable  than  that  which 
has  been  given  by  the  subcontractor  to 
the  Government,  all  other  factors  such 
as  manufacturing  period  and  quantity 

.  being  comparable;  or 

(5)  A  subcontract  is  to  be  placed 
on  a  fixed-price  incentive,  time  and  ma¬ 
terial,  or  cost-reimbursement  basis. 

The  contract  provisions  relating  to  sub¬ 
contracts  should  be  consistent  with  the 
amount  and  character  of  subcontract 
work  and  with  the  overall  character  of 
the  prime  contract,  involving  the  Gov¬ 
ernment  to  the  minimum  extent  practi¬ 
cable  in  the  contractor’s  exercise  of 
management  responsibility,  but  giving 
reasonable  assurance  that  the  Govern¬ 
ment  is  receiving  the  greatest  practical 
return  for  its  expenditure.  Provisions 
in  prime  fixed-price  contracts  relating 
to  subcontract  review  may,  as  appropri¬ 
ate,  be  confined  tol  one  major  subcon¬ 
tract  or  to  certain  classes  of  subcon¬ 
tracts;  may  set  a  floor -above  which 
advance  approval  of  proposed  subcon¬ 
tracts  may  be  required  before  placement; 
or  may  be  tailored  to  cover  unusual  or 
particular  circumstances.  In  those  in¬ 
stances  where  a  contractor’s  purchasing 
system  has  been  deemed  adequate,  re¬ 
view  of  subcontracts  generally  may  not 
be  necessary.  However,  contracting  of¬ 
ficers  shall  conduct  periodic  reviews  of 
the  application  of  the  system  to  insure 
conformance  therewith.  In  instances 
where  subcontracts  have  been  placed  on 
a  cost-reimbursement  or  time  and  mate¬ 


rials  basis,  contracting  officers  should  be 
skeptical  of  approving  the  repetitive  or 
unduly  protracted  use  of  such  types  of 
subcontracts  and  should  follow  the  prin¬ 
ciples  of  section  1-3.803  (b). 

(e)  In  cases  where  the  prime  contract 
reserves  a  right  for  the  contracting  officer 
to  review  or  approve  subcontracts,  the 
prime  contract  shall  also  reserve  to  the 
Government  the  right  to  inspect  and 
audit  the  books  and  records  of  such  sub¬ 
contractors.  Whenever  such  first  tier 
subcontracts  are  of  the  cost-reimburse¬ 
ment,  fixed-price  incentive,  or  time  an^ 
material  type,  a  similar  right  shall  be  re¬ 
served  to  the  Government  to  Inspect  and 
audit  the  books  and  records  of  lower  tier 
subcontractors:  Provided,  That  such  a 
right  shall  not  be  reserved  contractually 
below  the  point  where  a  firm  fixed-price 
subcontract  intervenes. 

(f)  Where  subcontracts  are  placed  on 
a  fixed-price  incentive  basis,  it  is  par¬ 
ticularly  important  in  negotiating  revi¬ 
sions  of  prime  contract  prices  that  there 
be  substantial  assurance  that  there  was 
initial  close  pricing  of  subcontracts. 

§  1—3.808—6  Sole  source  items. 

When  purchases  of  standard  commer¬ 
cial  or  modified  standard  commercial 
items  are  to  be  made  from  sole  source 
suppliers,  use  of  the  techniques  of  price 
and  cost  analysis  may  not  always  be 
possible.  In  such  instances  and  consist¬ 
ent  with  the  volume  of  procurement 
normally  consummated  with  the  contrac¬ 
tor,  the  contractor’s  price  lists  and  dis¬ 
count  or  rebate  arrangements  should  be 
examined  and  negotiations  conducted  on 
the  basis  of  the  “best  user,”  “most 
favored  customer,”  or  similar  practice 
customarily  followed  by  the  contractor. 
Such  price  negotiations  should  consider 
the  volume  of  business  anticipated  for  a 
fixed  period,  such  as  a  fiscal  year,  rather 
than  the  size  of  the  individual  procure¬ 
ment  being  negotiated. 

§  1—3.809  Audit  as  a  pricing  aid. 

(a)  General.  The  audit  services  of 
the  agencies  should  be  utilized  as  a  pric¬ 
ing  aid  by  the  contracting  officer  to  the 
fullest  extent  appropriate  when  the  dol¬ 
lar  amoimt  involved  is  sufficiently  large, 
or  special  circumstances  exist  which 
warrant  the  time  and  expense  required 
for  the  particular  type  of  advisory  audit, 
special  survey,  or  audit  analysis  of  price 
or  cost  desired.  Judicious  use  of  audit 
services  will  expedite  proper  pricing. 
"The  determination  as  to  the  necessity  of 
an  audit 'report  for  pricing  purposes  is 
the  responsibility  of  the  contracting  offi¬ 
cer.  When  requesting  audit  services,  the 
contracting  officer  shall  state  the  pur¬ 
pose  for  which  the  report  is  to  be  used 
and  define  any  specific  areas  of  audit 
examination'Which  should  be  given  spe¬ 
cial  attention. 

(b)  Application.  Except  for  contracts 
containing  retroactive  price  revision 
clauses,  pricing.techniqUes  are  concerned 
mainly  with  estimates  of  future  costs. 
Therefore,  audit  reports  for  either  retro¬ 
active  or  prospective  pricing  should  not 
only  establish  costs  accrued  to  a  specific 
cut-off  point  for  price  proposal  purposes 
but  also  should  include  cost  trends  and 
other  available  information  which  would 
be  of  assistance  to  the  contracting  officer 
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in  price  negotiation.  Such  audit  reports 
will  serve  a  useful  purpose  in; 

(1)  The  evaluation  of  contingency 
allowances,  overhead  allocations,  pur¬ 
chasing  management  effleimey,  and 
similar  cost  elements; 

(2)  Both  the  initial  and  subsequent 
pricing  of  contracts  containing  price 
revision  clauses;  and 

(3)  Establishing  limitations  on  costs 
and  price  revision  adjustments. 

(c)  Conditions  for  use.  Close  coordi¬ 
nation  between  the  audit  agency  and 
iwocurement  personnel  will  assist  in  de¬ 
termining  the  necessity  of  audit  of  price 
or  cost  proposals  or  the  necessity  of 
special  surveys  relating  to  contractor’s 
accounting  or  purchasing  systems.  Some 
of  the  conditions  under  which  the  con¬ 
tracting  officer  should  consider  the  use 
of  audit  services  include: 

(1)  Inadequate  knowledge  concern¬ 
ing  the  contractor’s  accounting  policies, 
cost  systems,  or  substantially  changed 
methods  or  levels  of  operation. 

(2 )  Previous  unfavorable  experience 
indicating  doubtful  reliability  of  the  con¬ 
tractor’s  estimating,  accounting,  or  pur¬ 
chasing  methods. 

(3)  Procurement  of  a  new  product 
for  which  cost  experience  is  lacking. 

(4)  Contract  performance  requiring 
a  substantial  period  of  time. 


PART  1>7— CONTRACT  CLAUSES 

1-7.000  Scope  of  part. 


Subport  1—7.1— Fixed-f rice  Supply  Contracts 


1-7.100 

Scope  of  subpart. 

1-7.101 

Clauses. 

1-7.101-1 

Definitions. 

1-7.101-a 

Changes. 

1-7.101-3 

Extras. 

1-7.101-4 

Variation  in  quantity. 

1-7.101-6 

Inspection. 

1-7.101-6 

Responsibility  for  supplies. 

1-7.101-7 

Payments. 

1-7.101-8 

Assignment  of  claims.  > 

1-7.101-9 

Additional  bond  security. 

1-7.101-10 

Examination  of  records. 

1-7.101-11 

Default. 

1-7.101-12 

Disputes. 

1-7.101-13 

Notice  and  assistance  regarding 
patent  infringement. 

1-7.101-14 

Buy  American  Act. 

1-7.101-15 

Convict  labor. 

1-7.101-16 

Bight-hour  law  of  1912 — over¬ 
time  compensation. 

1-7.101-17 

Walsh-Healey  Public  Contracts 
Act. 

1-7.101-18 

Nondiscrimination  in  employ¬ 
ment. 

1-7.101-19 

Officials  not  to  benefit. 

1-7.101-20 

Covenant  against  .contingent 
fees. 

1-7.101-21 

Utilization  of  small  business 
concerns. 

1-7.101-23 

Federal,  State,  and  local  taxes. 

1-7.101-23 

Liquidated  damages. 

8  1-7.000 

Scope  of  part. 

This  part  sets  forth  contract  clauses 
for  use  in  connection  with  the  procure¬ 
ment  of  personal  property  and  nonper¬ 
sonal  services  (including  construction). 

Subpart  1—7.1 — Fixed-Price  Supply 
Contracts 

§  1—7.100  Scope  of  sttbpart. , 

This  subpart  sets  forth  contract 
clauses  for  use  in  fixed-price  supply 
i  contracts. 


8 1-7.101  daoses. 

Except  as  otherwise  provided  in  this 
section  1-7.101,  the  clauses  set  forth  in 
this  section  shall  be  used  in  fixed-price 
supply  contracts  entered  into  by  formal 
advertising  and.  unless  inappropriate, 
should  be  used  in  negotiated  contracts 
(other  than  for  small  purchases  as  de¬ 
fined  in  Subpart  1-3.6). 

§  1—7.101—1  Definitions. 

DcriNrnoNs 

As  used  throughout  this  contract,  the  fol¬ 
lowing  terms  shaU  have  the  meanings  set 
forth  below: 

(a)  The  term  “Secretary”  means  the  Sec¬ 
retary,  the  Under  Secretary,  or  any  Assistant 
Secretary  of  the  Department,  and  the  head 
or  any  assistant  head  of  the  Federal  agency; 
and  the  term  "his  duly  authorized  repre¬ 
sentative”  means  any  person  or  persons  or 
board  (other  than  the  Contracting  Officer) 
authorized  to  act  for  the  Secretary. 

(b)  The  term  “Contracting  Officer”  means 
the  person  executing  this  contract  on  behalf 
of  the  Government,  and  any  other  officer  or 
civilian  employee  who  is  a  properly  desig¬ 
nated  Contracting  Officer;  and  the  term  in¬ 
cludes,  except  as  otherwise  provided  in  this 
contract,  the  authorized  representative  of  a 
Contracting  Officer  acting  within  the  limits, 
of  his  authm'ity. 

(c)  Except  as  otherwise  provided  in  this 
contract,  the  term  “subcontracts”  includes 
purchase  orders  under  this  contract. 

§  1-7.101-2  Changes. 

Changes 

The  Contracting  Officer  may  at  any  time, 
by  a  written  order,  and  without  notice  to  the 
sureties,  make  changes,  within  the  general 
scope  of  this  contract,  in  any  one  or  more 
of  the  following:  (1)  Drawings,  designs,  or 
specifications,  where  tlie  supplies  to  be  fur¬ 
nished  are  to  be  specially  manufactured  for 
the  Government  in  accordance  therewith; 
(ii)  method  of  shipment  or  packing;  and 
(ill)  place  of  delivery.  If  any  such  change 
causes  an  Increase  or  decrease  in  the  cost  of, 
or  the  time  required  for,  the  performance  of 
any  part  of  the  work  under  this  contract, 
whether  changed  or  not  changed  by  any  such 
order,  an  equitable  adjustment  shall  be  made 
in  the  contract  price  or  delivery  schedule,  or 
both,  and  the  contract  shall  be  modified  in 
writing  accordingly.  Any  claim  by  the  Con¬ 
tractor  for  adjustment  under  this  clause 
must  be  asserted  within  30  days  from  the 
date  of  receipt  by  the  Contractor  of  the 
notification  of  change:  Provided,  however. 
That  the  Contracting  Officer,  if  he  decides 
that  the  facts  Jiistify  such  action,  may  re¬ 
ceive  and  act  upon  any  such  claim  asserted 
at  any  time  prior  to  final  payment  under 
this  contract.  Where  the  cost  of  property 
made  obsolete  or  excess  as  a  result  of  a 
change  is  included  in  the  Contractor’s  claim 
for  adjustment,  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
dispositiqn  of  such  property.  Failure  to 
agree  to  any  adjtistment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  en¬ 
titled  “Disputes.”  However,  nothing  in  this 
clause  shall  excuse  the  Contractor  from  pro¬ 
ceeding  with  the  contract  as  changed. 

§  1-7.101-3  Extras. 

Extras 

Except  as  otherwise  provided  in  this  con¬ 
tract,  no  payment  for  extras  shall  be  made 
tmless  such  extras  and  the  price  therefor 
have  been  authorized  in  writing  by  the  Con¬ 
tracting  Officer. 


'8  1-7.101-4  Variation  in  quantity. 

Variation  in  Quantitt 

No  variation  in  the  quantity  of  any  item 
called  for  by  this  contract  will  be  accepted 
unless  such  variation  has  been  caused  by 
conditions  of  loading,  shipping,  or  packing, 
or  allowances  in  manufacturing  processes, 
and  then  only  to  the  extent,  if  any,  specified 
elsewhere  in  this  contract. 

§  1—7.101—5  Inspection. 

Inspection 

(a)  All  supplies  (which  term  throughout 
this  clause  includes  without  limitation  raw 
materials,  components,  intermediate  assem¬ 
blies,  and  end  products)  shall  be  subject  to 
Inspection  and  test  by  the  Government,  to 
the  extent  practicable  at  all  times  and  places 
including  the  period  of  manufacture,  and  in 
any  event  prior  to  acceptance. 

(b)  In  case  any  supplies  or  lots  of  sup¬ 
plies  are  defective  in  material  or  workman¬ 
ship  or  otherwise  not  in  conformity  with 
the  requirements  of  this  contract,  the  Gov¬ 
ernment  shall  have  the  right  either  to  reject 
them  (with  or  without  Instructions  as  to 
their  disposition)  or  to  require  their  cor¬ 
rection.  Supplies  or  lots  of  supplies  which 
have  been  rejected  or  required  to  be  cor¬ 
rected  shall  be  removed,  or.  if  permitted  or 
required  by  the  Contracting  Officer,  cor-, 
rected  in  place  by  and  at  the  expense  of  the 
Contractor  promptly  after  notice,  and  shall 
not  thereafter  be  tendered  for  acceptance 
unless  the  former  rejection  or  requirement 
of  correction  is  disclosed.  If  the  Contractor 
falls  promptly  to  remove  such  supplies  or 
lots  of  supplies  which  are  required  to  be 
removed,  or  promptly  to  replace  or  correct 
such  supplies  or  lots  of  supplies,  the  Gov¬ 
ernment  either  (1)  may  by  contract  or  other¬ 
wise  replace  or  correct  such  supplies  and 
charge  to  the  Contractor  the  cost  occasioned 
the  Government  thereby,  or  (ii-)  may  ter¬ 
minate  this  contract  for  default  as  provided 
in  the  clause  of  this  contract  entitled  “De¬ 
fault.”  Unless  the  Ck>ntractor  corrects  or 
replaces  such  supplies  within  the  delivery 
schedule,  the  Contracting  Officer  may  re¬ 
quire  the  delivery  of  such  supplies  at  a  re¬ 
duction  in  price  which  is  equitable  under 
the  circiunstances.  Failure  to  agree  to  such 
reduction  of  price  shall  be  a  dispute  concern¬ 
ing  a  question  of  fact  within  the  meaning 
of  the  clause  of  this  contract  entitled  “Dis¬ 
putes.” 

(c)  If  any  Inspection  or  test  is  made  by 
the  Government  on  the  premises  of  the  Con¬ 
tractor  or  a  subcontractor,  the  Contractor 
without  additional  charge  shall  provide  all 
reasonable  facilities  and  assistance  for  the 
safety  and  convenience  of  the  Government 
Inspectors  in  the  performance  of  their 
duties.  If  Government  inspection  or  test  is 
made  at  a  point  other  than  the  premises  of 
the  Contractor  or  a  subcontractor,  it  shall 
be  at  the  expense  of  the  Government  except 
as  otherwise  provided  in  this  contract:  Pro¬ 
vided,  That  in  case  of  rejection  the  Govern¬ 
ment  shall  not  be  liable  for  any  reduction 
in  value  of  samples  used  in  connection  with 
such  inspection  or  test.  All  inspections  and 
tests  by  the  Government  shall  be  performed 
in  such  a  manner  as  not  to  unduly  delay  the 
work.  The  Government  reserves  the  right 
to  charge  to  the  Contractor  any  additional 
cost  of  Government  inspection  and  test 
when  supplies  are  not  ready  at  the  time  such 
Inspection  and  test  is  requested  by  the  Con¬ 
tractor  or  when  reinspection  or  retest  is  ne¬ 
cessitated  by  prior  rejection.  Acceptance  <x 
rejection  of  the  supplies  shall  be  made  as 
IM'omptly  as  practicable  after  delivery,  except 
as  otherwise  provided  in  this  contract;  but 
failure  to  inspect  and  accept  or  reject  sup¬ 
plies  shall  neither  relieve  the  Contractor 
from  responsibility  for  such  supplies  as  are 
not  in  accordance  with  the  contract  require- 
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ments  nor  impose  liability  on  the  Govern- 
Bient  therefor. 

(d)  The  Inspection  and  test  by  the  Gov¬ 
ernment  of  any  sppplles  or  lots  thereof  does 
not  relieve  the  Contractor  from  any  resp>onsl- 
blllty  regarding  defects  or  other  failures  to 
meet  the  contract  requirements  which  may 
be  discovered  prior  to  acceptance.  Except  as 
otherwise  provided  in  this  contract,  accept¬ 
ance  shall  be  conclusive  except  as  regards 
latent  defects,  fraud,  or  su^  gross  mistakes 
as  amount  to  fraud. 

(e)  The  Contractor  shall  provide  and 
maintain  an  inspection  system  acceptable 
to  the  Government  covering  the  supplies 
hereunder.  Records  of  all  Inspection  work 
by  the  Contractor  shall  be  kept  complete 
and  available  to  the  Government  diming  the 
performance  of  this  contract  and  for  such 
longer  period  as  nvay  be  specified  elsewhere 
In  this  contract. 

§  1-7.101-6  Responsibility  for  supplies. 

Responsibilitt  for  Supplies 

Except  as  otherwise  provided  in  this  con¬ 
tract,  (i)  the  Contractor  shall  be  responsible 
for  the  supplies  covered  by  this  contract  until 
they  are  delivered  at  the  designated  delivery 
point,  regardless  of  the  point  of  inspection; 
(il)  after  delivery  to  the  Government  at  the 
designated  point  and  prior  to  acceptance  by 
the  Government  or  rejection  and  giving  not¬ 
ice  thereof  by  .the  Government,  the  Govern¬ 
ment  shall  be  responsible  for  the  loss  or  de¬ 
struction  of  or  damage  to  the  supplies  only 
If  such  loss,  destruction,  or  damage  results 
fr(»n  the  negligence  of  officers,  agents,  or 
employees  of  the  Government  acting  within 
the  scope  of  their  employment;  and  .'(111) 
the  Contractor  shall  bear  all  risks  as  to  re¬ 
jected  supplies  after  notice  ctf  rejection,  ex¬ 
cept  that  the  Government  shall  be  respon¬ 
sible  for  the  loss,  or  destruction  of,  or  damage 
to  the  supplies  only  if  such  loss,  destruc¬ 
tion  or  damage  results  from  the  gross  negli¬ 
gence  of  officers,  agents,  or  employees  of  the 
Government  acting  within  the  scope  of  their 
employment. 

§  1—7.101—7  Payments. 

Payments 

The  Contractor  shall  be  paid,  upon  the 
submission  of.  proper  invoices  or  vouchers, 
the  prices  stipulated  herein  for  supplies  de¬ 
livered  and  accepted  or  services  rendered  and 
accepted,  less  deductions,  if  any,  as  herein 
provided.  Unless  otherwise  specified,  pay¬ 
ment  will  be  made  on  partial  deliveries  ac¬ 
cepted  by  the  Government  when  the  amount 
due  on  such  deliveries  so  warrants;  or,  when 
requested  by  the  Contractor,  payment  for  ac¬ 
cepted  partial  deliveries  shall  be  made  when¬ 
ever  such  payment  would  equal  or  exceed 
either  $1,000  or  50  p>ercent  of  the  total 
amount  of  this  contract. 

§  7.101—8  Assignment  of  claims. 

Assignment  of  Claims 

(a)  Pursuant  to  the  provisions  of  the  As¬ 
signment  of  Claims  Act  of  1940,  as  amended 
(31  U.S.  Code  203,  41  U.S.  Code  16),  If 
this  contract  provides  for  payments  aggre¬ 
gating  $1,000  or  more,  claims  for  monies  due 
or  to  become  due  the  Contractor  from  the 
Government  under  this  contract  may  be  as¬ 
signed  to  a  bank,  trust  company,  or  other 
financing  institution,  including  any  Federal 
lending  agency,  and  may  thereafter  be  fur¬ 
ther  assigned  and  reassigned  to  any  such 
Institution.  Any  such  assignment  or  reas¬ 
signment  shall  cover  all  amounts  payable  un¬ 
der  this  contract  and  not  already  paid,  and 
shall  not  be  made  to  more  than  one  party, 
except  that  any  such  assignment  or  reassign¬ 
ment  may  be  made  to  one  party  as  agent  or 
trustee  for  two  or  more  parties  participating 
Ih  such  financing.  Notwithstanding  any 
provisions  of  this  contract,  payments  to  an 
assignee  of  any  monies  due  or  to  become  due 
under  this  contract  shall  not,  to  the  extent 
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provided  In  said  Act,  as  amended,  be  .sub¬ 
ject  to  reduction  or  set-off. 

(b)  In  no  event  ijhall  copies  this  con¬ 
tract  dr  of  any  plans,  specifications,  or  other 
similar  documents  relating  to  work  under 
this  .contract.  If  marked  “Top  Secret,” 
“Secret,”  or  “Confidential,”  be  furnished  to 
any  assignee  of  any  claim  arising  under  this 
contract  or  to  any  other  person  not  entitled 
to  receive  the  same:  Provided,  That  a  copy 
of  any  part  or  all  of  this  contract  so  marked 
may  be  furnished,  or  any  information  con¬ 
tained  therein  may  be  disclosed,  to  such 
assignee  upon  the  prior  written  authorization 
of  the  Contracting  Officer. 

The  last  sentence  of  paragraph  (a)  of 
the  above  clause  shall  be  included  only  in 
contracts  entered  into  by  the  Depart¬ 
ment  of  Defense,  the  General  Services 
Administration,  the  Atomic  Energy  Com¬ 
mission,  or  any  other  department  or 
agency  of  the  United  States  designated 
by  the  President  pursuant  to  clause  4  of 
the  proviso  of  section  1  of  the  Assign¬ 
ment  of  Claims  Act  of  1940,  as  amended 
by  the  Act  of  May  15,  1951,  65  Stat.  41. 

§  1—7.101—9  Additional  bond  security./ 
Additional  Bond  I^ecurity 

If  any  surety  upon  any  bond  furnished  in 
connection  with  this  contract  becomes  un¬ 
acceptable  to  the  Government,  or  if  any  such 
surety  fans  to  furnish  reports  as  to  his  fi¬ 
nancial  condition  from  time  to  time  as  re¬ 
quested  by  the  Government,  the  Contractor 
shall  promptly  furnish  such  additional  se¬ 
curity  as  may  be  required  from  time  to  time 
to  protect  the  Interests  of  the  Government 
and  of  persons  supplying  labor  or  materials 
in  the  prosecution  of  the  work  contemplated 
by  this  contract. 

§  1—7.101—10  Examination  of  records. 

Examination  or  Rbcohds 

(a)  The  Cmitractor  agrees  that  the  Comp¬ 
troller  General  of  the  United  States  or  any 
of  his  duly  authorized  representatives  shall, 
until  the  expiration  of  three  yenrs  after  final 
payment  under  this  contract,  have  access  to 
and  the  right  to  examine  any  directly  perti¬ 
nent  books,  documents,  papers,  and  records 
of  the  Contractor  Involving  transactions  re¬ 
lated  to^thls  contract. 

(b)  The  Contractor  further  agrees  to  in¬ 
clude  In  all  his  subcontracts  hereunder  a 
provision  to  the  effect  that  the  subcontractor 
agrees  that  the  Comptroller  General  of  the 
United  States  or  any  of  his  duly  authorized 
representatives  shall,  until  the  expiration  of 
three  years  after  final  payment  under  the 
subcontract,  have  access  to  and  the  right  to 
examine  any  directly  pertinent  books,  docu- 

-  ments,  papers,  and  records  of  such  subcon¬ 
tractor,  Involving  transactions  related  to  the 
subcontract.  The  term  “subcontract”  as 
used*  In  this  clause  excludes  (1)  purchase 
orders  not  exceeding  $2,500  and  (11)  subcon¬ 
tracts  or  purchases  orders  for  public  utility 
services  at  rates  established  for  uniform  ap¬ 
plicability  to  the  general  public. 

The  above  clause  shall  be  included  in 
negotiated  contracts  exceeding  $2,500  but 
need  not  be  included  in  contracts  entered 
into  by  means  of  formal  advertiskig. 

§  1-7.101-11  Default. 

Default 

(a)  The  Government  may,  subject  to  the 
provisions  of  paragraph  (c)  below,  by  written 
notice  of  default  to  the  Contractor,  terminate 
the  whole  or  any  part  of  this  contract  in  any 
one  of  the  following  circumstances: 

(I)  If  the  Contractor  falls  to  make  de¬ 
livery  of  the  supplies  or  to  perform  the  serv¬ 
ices  within  the  time  specified  herein  or  any 
extension  thereof;  or 

(II)  If  the  Contractor  falls  to  perform  any 
of  the  other  provisions  of  this  contract,  or 


so  falls  to  make  progress  as  to  endanger  per¬ 
formance  of  this  contract  In  accordance  with 
Its  terms,  and  in  either  of  these  two  circum¬ 
stances  does  not  cure  such  failure  within  a 
period  of  10  days  (or  such  longer  period  as 
the  Contracting  Officer  may  authorize  In 
writing)  after  receipt  of  notice  from  the  Con¬ 
tracting  Officer,  specifying  such  failure. 

(b)  In  the  event  the  Government  termi¬ 
nates  this  contract  In  whole  or  In  part  as 
provided  In  paragraph  (a)  of  this  clause,  the 
Government  may  procure,  upon  such  terms 
and  In  such  manner  as  the  Contracting 
Officer  may  deem  appropriate,  supplies  or 
services  similar  to  those  so  terminated,  and 
the  Contractor  shall  be  liable  to  the  Gov¬ 
ernment  for  any  excess  costs  for  such  similar 
supplies  or  services:  Provided,  That  the  Con¬ 
tractor  shall  continue  the  performance  of 
this  contract  to  the  extent  not  terminated 
under  the  provisions  of  this  clause. 

(c)  Except  with  respect  to  defaults  of  sub¬ 
contractors,  the  Contractor  shall  not  be  liable 
for  any  excess  costs  If  the  failure  to  perform 
the  contract  arises  out  of  causes  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  Contractor.  Such  causes  may  Include, 
but  are  not  restricted  to,  acts  of  God  or  of 
the  public  enemy,  acts  of  the  Government  In 
either  Its  sovereign  or  contractual  capacity, 
fires,  floods,  epidemics,  quartmtme  restric¬ 
tions,  strikes,  freight  embargoes,  and  un¬ 
usually  severe  weather;  but  In  every  case. the 
failure  to  perform  must  be  beyond  the  con¬ 
trol  and  without  the  fault  or  negligence  of 
the  contractor.  If  the  failure  to  perform 
is  caused  by  the  default  of  a  subcontractor, 
and  if  such  default  arises  out  of  causes  be¬ 
yond  the  ccmtrol  of  both  the  Contractor  and 
subcontractor,  and  without  the  fault  or 
negligence  of  either  of  them,  the  Contractor 
shall  not  be  liable  for  any  excess  costs  for 
failure  to  perform,  unless  the  supplies  or 
services  to  be  furnished  by  the  subcontractor 
were  obtainable  from  other  sources  in  suffi¬ 
cient  time  to  permit  the  Contractor  to  meet 
the  required  delivery  schedule. 

(d)  If  ^is  contract  is  terminated  as  pro¬ 
vided  In  paragraph  (a)  of  this  clause,  the 
Government,  In  addition  to  any  other  rights 
provided  in  this  clause,  may  require  the  Con¬ 
tractor  to  transfer  title  and  deliver  to  the 
Government,  In  the  manner  and  to  the  extent 
directed  by  the  Contracting  Officer,  (1)  any 
completed  supplies,  and  (11)  such  partially 
completed  supplies  and  materials,  parts,  tools, 
dies.  Jigs,  fixtures,  plans,  drawings,  informa¬ 
tion,  and  contract  rights  (hereinafter  called 
“manufacturing  materials”)  as  the  Contrac¬ 
tor  has  specifically  produced  or  specifically 
acquired  for  the  performance  of  such  part 
of  this  contract  as  has  been  terminated;  and 
the  Contractor  shall,  upon  direction  of  the 
Contracting  Officer,  protect  and  preserve 
property  In  possession  of  the  Contractor  In 
which  the  Government  has  an  Interest.  Pay¬ 
ment  for  completed  supplies  delivered  to  and 
accepted  by  the  Government  shall  be  at  the 
contract  price.  Payment  for  manufacturing 
materials  delivered  to  and  accepted  by  the 
Government  and  for  the  protection  and  pres¬ 
ervation  of  propes$y  shall  be  In  an  amount 
agreed  upon  by  the  Contractor  and  Contract¬ 
ing  Officer;  failure  to  agree  to  such  amount 
shall  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  clause  of  this 
contract  entitled  “Disputes.” 

(e)  If.  after  notice  of  termination  of  this 
contract  under  the  provisions  of  paragraph 
(a)  of  this  clause.  It  Is  determined  that  the 
failure  to  perform  this  contract  Is  due  to. 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor  or 
subcontractor  pursuant  to  the  provisions 
of  paragraph  (c)  of  this  clause,  such  notice 
of  default  shall  be  deemed  to  have  been  Is¬ 
sued  pursuant  to  the  clause  of  this  contract 
entitled  ‘“Termination  for  Convenience  of 
the  Government,”  and  the  rights  and  obli¬ 
gations  of  the  parties  hereto  shall  In  such 
event  be  governed  by  such  clause.  (Except 
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as  otherwise  i>roTlded  In  this  contract,  this 
paragraph  (e)  applies  only  U  this  contract 
contains  such  clause.) 

(f)  The  lights  and  remedies  of  the  Gov¬ 
ernment  provided  In  this  clause  shall  not 
be  exclusive  and  are  in  addition  ‘to  any 
other  rights  and  remedies  provided  by  law 
or  under  this  contract. 

§  1-7.101>12  Disputes. 

Disputes 

(a)  Except  as  otherwise  provided  In  this 
contract,  any  dispute  concerning  a  question 
of  fact  arising  under  this  contract  which 
is  not  disposed  of  by  agreement  shall  be 
decided  by  the  Contracting  Offlcer,  who  shall 
reduce  his  decision  to  writing  and  mall  cmt 
otherwise  fiunlsh  a  copy  thereof  to  the 
Contractor.  The  decision  of  the  Contracting 
Officer  shall  be  final  and  conclvislve  unless 
within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  malls  or  other¬ 
wise  furnishes  to  the  Contracting  Officer 
a  written  appeal  addressed  to  the  Secretary. 
The  decision  of  the  Secretary  or  his  duly 
authorized  representative  for  the  determina¬ 
tion  of  such  appeals  shall  be  final  and 
conclusive  unless  determined  by  a  court  of 
competent  Jiulsdlctlon  to  have  been  fraudu¬ 
lent,  or  capricious,  or  arbitrary,  or  so  grossly 
erroneous  as  necessarily  to  Imply  bad  faith, 
or  not  supported  by  substantial  evidence. 
In  connection  with  any  appeal  proceeding 
under  this  claiise,  the  Contractor  shall  be 
afforded  an  opportuifity  to  be  heard  and  to 
offer  evidence  In  support  of  Its  appeal. 
Pending  final  decision  of  a  dispute  here¬ 
under,  the  Contractor  shall  proceed  dili¬ 
gently  with  the  performance  of  the  contract 
and  in  accordance  with  the  Contracting 
Officer’s  decision. 

(b)  nils  "Disputes'*  clause  does  not  pre¬ 
clude  consideration  of  'law  questions  In  con¬ 
nection  with  decisions  provided  for  In  para¬ 
graph  (a)  above:  Provided,  That  nothing 
In  this  contract  shall  be  construed  as  mak¬ 
ing  final  the  decision  of  any  administrative 
official,  representative,  (n:  board  du  a  ques¬ 
tion  of  law. 

§  1—7.101—13  Notice  and  assistance  re¬ 
garding  patent  infringement. 

Noncx  AND  Assistancx  Rbgakoinc  Patent 

iNFXINCEMENT 

(a)  The  ContractcHT  shall  report  to  the 
Contracting  Officer,  promptly  and  In  reason¬ 
able  written  detail,  each  notice  or  claim  of 
patent  Infringement  based  on  the  perform¬ 
ance  of  this  contract  of  which  the  Con¬ 
tractor  has  knowledge. 

(b)  In  the  event  of  litigation  against  the 
Government  on  account  of  any  claim  of 
patent  Infringement  arising  out  of  the  per¬ 
formance  of  this  contract  or  out  of  the  use 
of  any  supplies  furnished  or  work  or  service 
performed  hereunder,  the  Contractor  shall 
furnish  to  the  Government,  upon  request, 
all  evidence  and  Information  In  possession 
of  the  Contractor  pertaining  to  such  litiga¬ 
tion.  Such  evidence  and  Information  shall 
be  furnished  at  the  expense  of  the  Govern¬ 
ment  except  In  those  cases  In  which  the 
Contractor  has  agreed  to  indemnify  the  Gov¬ 
ernment  against  the  claim  being  asserted. 

The  above  clause  shall  be  included  only 
if  the  amount  of  the  contract  exceeds 
$5,000. 

§  1—7.101—14  Buy  American  Act 
Bxrr  American  Act 

(a)  In  acquiring  end  products,  the  Buy 
American  Act  (41  U.S.  Code  lOa-d)  pro¬ 
vides  that  the  Government  give  preference 
to  domestic  source  end  products.  For  the 
purpose  of  this  clause: 

(1)  “Components"  means  those  articles, 
materials,  and  supplies,  which  are  directly 
Incorporated  in  the  end  products; 


(II)  "End  products"  means  those  articles, 
materials,  and  supplies,  which  are  to  be 
acquired  under  this  contract  for  public  use; 
and 

(III)  A  "domestic  source  end  product" 
means  (A)  an  unmanufactured  end  product 
which  has  been  mined  or  produced  In  the 
United  States  and  (B)  an  end  product  manu¬ 
factured  In  the  United  States  If  the  cost  of 
the  components  thereof  which  are  mined, 
produced,  or  manufactured  In  the  United 
States  exceeds  50  percent  of  the  costs  of  all 
Its  components.  For  the  purposes  of  this 
(a)  (Ui)  (B).  components  of  foreign  (K-igin  of 
the  same  type  or  kind  as  the  products  re¬ 
ferred  to  In  (b)  (11)  or  (111)  of  this  clause 
shall  be  treated  as  components  mined,  pro¬ 
duced,  or  manufactured  in  the  United  States. 

(b)  The  Contractor  agrees  that  there  will 
be  delivered  under  this  contract  only  do¬ 
mestic  source  end  products,  except  end 
products: 

(I)  Which  are  for  use  outside  the  United 
States; 

(II)  Which  the  Government  determines 
are  not  mined,  produced,  or  manufactured  In 
the  United  States  In  sufficient  and  reasonably 
available  commercial  quantities  and  of  a 
satisfactory  quality; 

(III)  As  to  whfth  the  Secretary  determines 
the  domestic  preference  to  be  Inconsistent 
with  the  public  Interest;  or 

(Iv)  As  to  which  the  Secretary  determines 
the  cost  to  the  Government  to  be  unrea¬ 
sonable. 

(The  foregoing  requirements  are  adminis¬ 
tered  in  accordance  with  Executive  Order  No. 
10582,  dated  December  17,  1954.) 

§  1—7.101—15  Convict  labor. 

•  Insert  the  clause  set  forth  in  section 
1-12.203  under  the  conditions  contained 
in  section  r-12.202. 

§  1—7.101—16  Eight-hour  law  of  1912— 
overtime  compensation. 

Insert  the  clause  set  forth  in  section 
1-12.303  under  the  conditions  contained 
in  section  1-12.302. 

I§  1—7.101—17  Walsh-Healey  Public  Con- 
’  tracts  Act. 

Insert  the  clause  set  forth  in  section 
1-12.604  under  the  conditions  contained 
in  section  1-12.602. 

§  1—7.101—18  Nondiscrimination  in  em¬ 
ployment. 

Nondiscrimination  in  Employment 

(a)  In  connection  with  the  performance 
of  work  under  this  contract,  the  Contractor 
agrees  not  to  discriminate  against  any  em¬ 
ployee  or  applicant  for  emplo3rment  because 
of  raqe,  religion,  color,  or  national  origin. 
The  aforesaid  provision  shall  Includei  but 
not  be  limited  to,  the  following:  employment, 
upgrading,  demotion  or  transfer;  recruit¬ 
ment  or  recruitment  advertising;  layoff  or 
termination;  rates  of  pay  or  other  forms  of 
compensation;  and  selection  for  training.  In¬ 
cluding  apprenticeship.  The  Contractor 
agrees  to  post  hereafter  In  conspicuous  places, 
available  for  employees  and  applicants  for 
employoient,  notices  to  be  provided  by  the 
Contracting  Officer  setting  forth  the  provi¬ 
sions  of  the  nondiscrimination  clause. 

(b)  ITie  Contractor  further  agrees  to  Insert 
the  foregoing  provision  In  all  subcontracts 
hereunder,  except  subcontracts  for  standard 
commercial  supplies  or  raw  materials. 

§  1—7.101—19  Officials  not  to  benefit. 
Otficials  not  to  Benefit 

No  member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  contract,  or  to  any 
benefit  that  may  arise  therefrom;  but  this 


provision  shall  not  be  construed  to  extend'to 
this  contract  If  made  with  a  corporation  for 
its  general  benefit. 

§  1—7.101—20  Covenant  against  contiii. 
gent  fees. 

Insert  the  clause  set  forth  in  section 
1-1.503  under  the  conditions  contained  in 
section  1-1.501. 

§  1—7.101—21  Utilization  of  small  busi¬ 
ness  concerns. 

Utilization  or  Small  Business  Concerns 

(a)  It  Is  the  policy  of  the  Government  as 
declared  by  the  Congress  that  a  fair  propw. 
tlon  of  the  purchases  and  contracts  for  sup¬ 
plies  and  services  for  the  Government  be 
placed  itrith  small  business  concerns. 

(b)  The  Contractor  agrees  to  accomplish 
the  maximum  amount  of  subcontracting  to 
small  business  concerns  that  the  Contractor 
finds  to  be  consistent  with  the  efficient  per¬ 
formance  of  this  contract. 

§  1—7.101—22  Federal,  State,  and  local 
taxes. 

Insert  the  clause  set  forth  in  section 
1-11.401-1  under  the  conditions  con¬ 
tained  therein. 

§  1—7.101—23  Liquidated  damages. 

Insert  the  provision  set  forth  in  section 
1-1.315-3  under  the  conditions  and  in 
the  manner  prescribed  in  section  1-1.315. 


PART  1-11— FEDERAL,  STATE,  AND 
LOCAL  TAXES 

Sec. 

1-11.000  Scope  of  part. 


Subpart  1—1 1.1— Federal  Excise  Taxes 


1-11.100 

Scope  of  subpart. 

1-11.101 

Retailers’  excise  taxes. 

1-n.ioi-i 

Jewelry  and  related  Items. 

1-11.101-2 

Furs. 

1-11.101-3 

Toilet  preparations. 

1-11.101-4 

Luggage  and  handbags. 

1-11.101-5 

Special  fuels. 

1-11.102 

Manufacturers’  excise  taxes. 

1-11.102-1 

Motor  vehicles. 

1-11.102-2 

Tires  and  tubes. 

1-11.102-3 

Gasoline. 

1-11.102-4 

Lubricating  oils. 

1-11.102-5 

Refrigeration  equipment. 

1-11.102-6 

Electric,  gas,  and  oil  appliances. 

1-11.102-7 

Electric  light  bulbs. 

1-11.102-8 

Radio  and  television  receiving 
sets,  phonographs  and  rec¬ 
ords,  and  musical  instru¬ 
ments. 

1-11.102-9 

Sporting  goods. 

1-11.102-10 

Photographic  equipment. 

1-11.102-11 

Firearms,  shells,  and  cartridges. 

1-11.102-12 

Business  machines. 

1-11.102-13 

Pens,  mechanical  pencils,  and 
lighters. 

1-11.102-14 

Matches. 

1-11.103 

Excise  taxes  on  facilities  and 
services. 

1-11.103-1 

*  Conununlcatlons. 

1-11.103-2 

Transportation  of  persons. 

1-11.104 

Use  tax  on  highway  motor  ve¬ 
hicles. 

r-1 1.105 

Selective  list  of  supplies  and 
services  subject  to  Federal 
excise  taxes. 

Subpart  1—11.2 — Exemptions  from  Federal 
Excise  Taxes 

1-11.200  . 

Scope  of  subpart. 

1-11.201 

Supplies  tor  exportation  or 
shipment  to  a  possession  or 
to  Puerto  Rico. 

1-11.201-1 

Retailers*  excise  taxes. 

1-11.201-2 

Manufacturers’  excise  taxes. 

r  • 
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1-11202  Supplies  and  services  for  the 
exclusive  use  of  the  United 
States. 

1-11.203  Supplies  sold  for  fxirther  manu¬ 
facture. 

1-11.204  Supplies  for  vessels  and  air¬ 

planes. 

1-11.205  Exemptions  from  other  Federal 

taxes. 

1-11.206  Tax  exemption  forms. 

Subpart  1—1 1.3— State  and  Local  Taxes 

1-11.301  Applicability. 

1-1 1 .302  Tax  exemption  forms. 

Subpart  1—11 .4— Contract  Clause 

1-11.401  Fixed-price  type  contracts. 

1-11.401-1  Clause  for  advertised  and  cer¬ 

tain  negotiated  contracts. 

§1—11.000  Scope  of  part. 

(a)  This  part  deals  with  Federal  taxes 
imposed  by  the  Internal  Revenue  Code 
upon  certain  supplies  and  services  pro¬ 
cured  by  executive  agencies;  exemptions 
from  such  Federal  taxes;  policy  for  ob¬ 
taining  exepiption  from  State  and  local 
taxes;  £Uid  a  contract  clause  required  or 
authorized  for  insertion  in  contracts. 

(b)  Except  as  otherwise  indicated, 
references  are  to  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.).  References  to 
the  Internal  Revenue  Code  of  1939  are  for 
convenience  in  disposing  of  cases  to 
which  the  Internal  Revenue  Code  of  1954 
is  not  applicable. 

Subpart  1—11.1 — Federal  Excise 
Taxes 

§  1—11.100  Scope  of  subpart. 

This  subpart  deals  with  Federal  excise 
taxes  (retailers’  excises,  manufacturers’ 
excises,  and  the  excises  on  facilities  and 
services)  imposed  by  the  Internal  Rev¬ 
enue  Code  upon  certain  supplies  and 
services  procured  by  executive  agencies. 
Each  tax  is  outlined  as  to  (a)  its  scope 
and  the  basis  of  its  applicability,  (b)  the 
supplies  or  services  subject  to  it,  and  (c) 
its  rate.  Section  1-11.105  contains  a  se¬ 
lective  list  of  the  supplies  and  services 
subject  to  these  Federal  excise  taxes, 
with  references  to  applicable  sections  of 
the  Internal  Revenue  Code  of  1954, 
Treasury  Regulations,  and  cross-refer¬ 
ences  to  the  Internal  Revenue  Code  of 
1939.  The  availability  of  exemptions 
from  these  taxes  is  covered  in  Subpart 
1-11.2.  Attention  is  directed  to  the  fact 
that  the  scope  and  rates  of  these  taxes, 
as  set  forth  in  this  Subpart  1-11.1,  are 
subject  to  change  from  time  to  time  by 
amendment  to  the  Internal  Revenue 
Code  and  Treasury  Regiilations. 

§1—11.101  Retailers*  excise  taxes. 

Chapter  31  of  the  Internal  Revenue 
Code  (which  supersedes  Chs.  9A',  19  and 
20,  IJl.C.  1939),  as  implemented  by 
Treasury  Regulations  51  and  119,  im¬ 
poses  retailers’  excise  taxes  upon  various 
types  of  supplies,  enumerated  in  sections 
1-11.101-1  through  1-11.101-5,  sold  at 
retail.  The  tax  is  not  imposed  on  sales 
for  resale.  The  sale  of  taxaUe  supplies 
to  the  Government  for  use  or  consump¬ 
tion  is  a  taxable  retail  sale.  In  general, 
^the  tax  attaches  at  the  time  title  passes 
from  the  seller  and  is  based  on  the  sale 
price.  A  lease  of  supplies  is  treated  as  a 
sale  for  the  purpose  of  these  taxes,  in 
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which  event  the  tax  is  measured  by  the 
rental  payments.  The  sale  (or  rental) 
price: 

(a)  Excludes  the  retailers’  excise  tax 
itself,  whether  or  not  separately  stated; 

(b)  Excludes,  if  separately  stated,  any 
retail  sales  tax  imposed  by  any  State, 
Territory,  or  political  subdivision  there¬ 
of,  or-  the  District  of  XTolumbia,  irrespec¬ 
tive  of  whether  liability  for  such  tax  is 
imposed  on  the  vendor  or  vendee; 

(c)  Includes  any  charges  for  packag¬ 
ing  or  packaging  materials;  and 

(d)  Excludes  all  other  service  charges 
such  as  for  transportation,  delivery,  in- 
siuance,  and  installation. 

If  after  the  tax  has  been  paid,  the  sale 
price  is  adjusted  for  any  reason,  such  as 
by  discount,  rebate,  allowance,  or  return 
of  containers,  the  amount  of  the  tax  ap¬ 
plicable  to  such  sale  price  also  shall  be 
adjusted  by  credit  or  refund.  The  re¬ 
tailer,  in  turn,  is  entitled  to  a  refund  or 
credit  from  the  Internal  Revenue  Service 
for  such  tax  adjustment. 

§  1— ll.LOl— 1  Jewelry  and  related  items. 

A  tax  of  10  percent  of  the  sale  price 
is  imposed  upon  the  following  supplies 
sold  at  retail:  all  articles  commonly  or 
commercially  known  as  jewelry,  whether 
real  or  imitation;  pearls,  precious  and 
semiprecious  stones,  and  imitations 
thereof;  articles  made  of,  ornamented, 
mmmted,  or  fitted  with  precious  metals 
or  imitations  thereof;  watches,  clocks, 
cases  and  movements  for  watches  and 
clocks,  which  includes  all  time  measuring 
devices  except  watches  designed  espe¬ 
cially  for  use  by  the  blind;  gold,  gold- 
plat^.  silver,  or  sterling  flatware  or 
hollow  ware  and  silver-plated  hollow  ware 
(which  excludes  silver-plated  flatware) ; 
opera  glasses;  lorgnettes;  and  marine 
glasses,  field  glasses,  binoculars  and 
similar  instruments,  except  those  which, 
because  of  their  size  or  weight,  are 
ordinarily  mounted  on  tripods  or  other 
bases.  'Ihe  tax  does  not  apply  to  any 
articles  used  for  religious  purposes;  to 
surgical  and  dental  instruments;  to 
frames  or  mountings  for  eyeglasses;  to 
fountain  pens,  mechanical  pencils,  or 
smokers’  pipes  if  the  only  parts  of  such 
articles  which  consist  of  precious  metals 
are  essential  parts  not  used  for  orna¬ 
mentation;  or  to  buttons,  insignia,  and 
any  other  devices  prescribed  for  use  with 
the  uniforms  of  the  Armed  Forces.  If 
the  manufacturers’  excise  tax  has  been 
imposed  on  a  pen,  mechanical  pencil,  or 
cigarette  lighter,  which  is  further  pro¬ 
cessed  so  as  to  make  it  subject  to  the 
retailers’  excise  tax  on  jewelry,  the 
retailer,  in  computing  the  retailers’  ex¬ 
cise  tax  due  on  the  sale,  is  entitled  to  a 
credit  or  refund  in  the  amount  of  the 
manufacturers’  excise  tax  paid  on  the 
article. 

§  1-11.101-2  Furs. 

A  tax  of  10  percent  of  the  sales  price 
is  imposed  upon  the  following  su]H>lies 
sold  at  retail:  articles  made  of  fur  on 
the  hide  or  pelt,  and  articles  of  which 
such  fur  is  the  component  of  chief 
value— that  is,  its  value  is  more  than 
three  times  that  of  the  next  most  valu¬ 
able  component.  ’The  tax  is  not  imposed 
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upon  the  sale  of  raw  fur.  If  fur  on  the 
hide  or  pelt  is  supplied  to  a  dresser  or 
dyer  of  fur  skins  or  a  manufacturer  or 
repairer  of  fin:  articles,  who  produces  a 
taxable  article  for  the  use  of  the  supplier 
of  the  fur,  the  transaction  is  deemed  to 
be  a  sale  at  retail  and  is  subject  to  the 
tax. 

§1—11.101—3  Toilet  preparations. 

A  tax  of  10  percent  of  a  sales  price  is 
imposed  upon  the  following  supplies  sold 
at  retail:  perfume,  essences,  extracts, 
toilet  waters,  cosmetics,  petroleum  jellies, 
hair  oils,  pomades,  hair  dressings,  hair 
restoratives,  hair  dyes,  aromatic  cachous, 
toilet  powders,  and  any  other  similar  sub¬ 
stance.  article,  or  preparation  by  whatso¬ 
ever  name  known  which  are  ui^  or  ap¬ 
plied.  or  intended  to  be  used  or  tqpplied 
for  toilet  purposes,  but  not  including  any 
article  intended  to  be  used  or  applied 
only  in  the  care  of  babies. 

§1—11.101—4  Luggage  and  handbags. 

A  tax  of  10  percent  of  the  sales  price  is 
imposed  upon  the  following  supplies  (in¬ 
cluding  flttings  or  accessories  sold  there¬ 
with)  sold  at  retail:  trunks;  valises, 
traveling  bags;  suitcases;  satchels;  over¬ 
night  bags;  hat  boxes  for  use  by  travel¬ 
ers;  beach  and  bathing  suit  bags;  brief 
cases  made  of  leather  or  imitation 
leather;  salesmen’s  sample  and  display 
’cases;  purses;  handbags;  pocketbooks; 
wallets;  billfolds;  card,  pass,  and  key 
cases;  toilet  cases;  and  any  other  cases, 
bags,  and  kits,  without  regard  to  size, 
shape,  construction,  or  material,  for  use 
in  carrying  toilet  articles  or  wearing 
appareL 

§  1-11.101-5  Spe^l  fuels. 

(a)  Diesel  fuel.  A  tax  at  the  indicated 
rates  is  imposed  upon  diesel  fuel,  other 
than  that  taxable  as  gasoline  under  sec¬ 
tion  4081  of  the  Internal  Revenue  Code 
(see  section  1-11.102-3) ,  which  is  (1)  sold 
by  any  person  to  an  owner,  lessee,  or 
other  operator  of  a  diesel-powered  high¬ 
way  vehicle,  for  use  as  a  fuel  in  such 
vehicle;  or  (2)  used  by  any  person  as  a 
fuel  in  a  diesel-powered  highway  vehicle 
unless  there  was  a  taxable  sale  of  such 
liquid  pursuant  to  (1),  as  follows: 

(i)  At  3  cents  per  gallon,  if  sold 
for  use  or  if  used  as  fuel  In  a  diesel- 
powered  highway  vehicle — 

(A)  Which,  at  the  time  of  such 
sale  or  use.  is  registered,  or  is  required 
to  be  registered,  for  highway  use  imder 
the  laws  of  any  State  or  foreign  country; 
or 

(B)  Which,  if  owned  by  the 
United  States,  is  used  bn  the  highway;  or 

(ii)  At  2  cents  per  gallon,  if  sold 
for  use  or  if  used  as  fuel  in  a  diesel- 
powered  highway  vehicle — 

(A)  Which,  at  the  time  of  such 
sale  or  use,  is  not  registered,  and  is  not 
required  to  be  registered,  for  highway 
use  under  the  laws  of  any  State  or  for¬ 
eign  country;  or 

(B)  Which,  if  owned  by  ttie 
United  States,  is  not  used  on  the  high¬ 
way;  and 

(iil)  At  an  additional  1  cent  per 
gallon,  if  fuel  on  which  a  tax  of  2  cents 
was  paid  pursuant  to  (a)  (ii),  is  used  as 
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fuel  in  a  diesel-powered  highway  ve- 
hicle^» 

(A)  Which,  at  the  time  of  such 
use.  is  registered,  or  is  required  to  be 
registered,  for  highway  use  imder  the 
laws  of  any  State  or  foreign  country;  or 

(B)  Which,  if  owned  by  the 
United  States,  is  used  on  the  highway. 

No  tax  is  imposed  on  dies^  fuel  sold  for 
use  or  used  as  fuel  in  a  nonhighway 
vehicle,  such  as  certain  military  vehicles, 
construction  equipment,  and  equipment 
designed  for  use  at  mines,  factories,  rail¬ 
road  stations,  and  farms. 

(b)  Special  motor  fuels.  A  tax  at  the 
indicated  rates  is  imposed  upon  benzol, 
benzene,  naphtha,  liquefied  petroleum 
gas,  or  any  other  liquid  (other  than 
kerosene,  gas  oil,  fuel  oil.  or  a  product 
taxable  as  diesel  fuel  under  (a)  above, 
or  as  gasoline  under  section  4081  of  the 
Internal  Revenue  Code  (see  section 
1-11.102-3),  which  is  (1)  sold  by  any 
person  to  an  owner,  lessee,  or  other  oper¬ 
ator  of  a  motor  vehicle,  motorboat,  or 
airplane  for  use  as  a  fuel  for  the  propul¬ 
sion  thereof,  or  (2)  used  by  any  person 
as  a  fuel  for  the  propulsion  of  a  motor 
vehicle,  motorboat,  or  airplane,  unless 
there  was  a  taxable  sale  of  such^  liquid 
pursuant  to  (1)  as  follows: 

(i)  At  3  cents  per  gallon,  if  such 
liquid  is  sold  for  use  or  is  used  as  a  fuel 
for  a  highway  vehicle — 

(A)  Which,  at  the  time  of  such 
sale  or  use.  is  registered,  or  is  required 
to  be  registered,  for  highway  use  under 
the  laws  of  any  State  or  foreign  country; 
or 

(B)  Which,  if  owned  by  the 
United  States,  is  used  on  the  highway;  or 

(ii)  At  2  cents  per  gallon,  if  such* 
liquid  is  sold  for  use  or  is  used  as  a  fuel 
for  the  propulsion  of  a  motorboat  or  air¬ 
plane^  or  a  motor  vehicle — 

(A)  Which,  at  the  time  of  such 
sale  or  use,  is  not  registered,  and  is  not 
required  to  be  registered,  for  highway  use 
under  the  laws  of  any  State  or  foreign 
country;  or 

(B)  Which,  if  owned  by  the 
United  States,  is  not  used  on  the  high¬ 
way;  and 

(iii)  At  an  additional  1  cent  per 
gallon,  if  a  liquid  on  which  a  tax  of  2 
cents  was  paid  pursuant  to  (b)  (ii) .  is 
used  as  fuel  in  a  highway  vehicle — 

(A)  Which,  at  the  time  of  such 
use,  is  registered,  or  required  to  be 
registered,  for  highway  use  under  the 
laws  of  any  State  or  foreign  country;  or 

(B)  Which,  if  owned  by  the 
United  States  is  used  on  the  highway. 

(c)  Refund  or  credit  to  retailer.  A 
retailer,  who  has  paid  a  tax  on  diesel 
fuel  or  special  motor  fuel,  is  entitled  to 
a  refund  or  credit  of  the  tax  paid,  if  such 
retailer  has  not  included  the  tax  in  the 
sales  price  or  otherwise  collected  the  tax 
from  the  purchaser,  has  repaid  the  tax 
to  the  purchaser,  or  has  the  purchaser’s 
written  consent  to  take  the  refund  or 
credit,  as  follows: 

(1)  A  refund  or  credit  of  3  cents  or 
2  cents  per  gallon,  as  appropriate,  if  a 
liquid  upon  which  a  tax  of  either  3  cents 
or  2  cents  per  gallon  has  been  paid,  is 
not  used  as  fuel  in  a  diesel-powered 
highway  vehicle  or  to  propel  a  motor 
vehicle,  motorboat.' or  airplane; 


(2)  A  refund  or  credit  of  1  cent  per 
gallon,  if  diesel  fuel,  upon  which  a  tax 
of  3  cents  per  gallon  has  been  paid  pur¬ 
suant  to  (a)  (i) ,  is  used  as  a  fuel  for  a 
diesel-powered  highway  vehicle — 

(i)  Which,  at  the  time  of  such 
use  is  not  registered,  and  is  not  required 
to  be  registered,  for  highway  use  under 
the  laws  of  any  State  or  foreign  country; 
or 

(ii)  Which,  if  owned  by  the 
United  States,  is  not  used  on  the  high¬ 
way;  or 

(3)  A  refund  of  1  cent  per  gallon,  if 
special  motor  fuel,  upon  which  a  tax  of 
3  cents  per  gallon  has  been  paid  pursuant 
to  (b)  (1),  is  used  to  propel  a  motorboat 
or  airplane,  or  motor  vehicle — 

(i)  Which,  at  the  time  of  such 
use  is  not  registered,  and  is  not  required 
to  be  registered,  for  highway  use  under 
the  laws  of  any  State  or  foreign  country; 
or 

(ii)  Which,  if  owned  by  the 
United  States,  is  not  used  on  the  high¬ 
way. 

These  refunds  or  credits  shall  be  utilized, 
in  accordance  with  agency  procedures, 
by  adjustment  of  the  contract  price 
whenever  it  is  economically  advanta¬ 
geous  to  do  so. 

(d)  Refund  or  credit  to  manufacturer. 
If  the  manufacturers'  excise  tax  on  gaso¬ 
line  (see  section  1-11.102-3)  has  been 
paid  on  any  material  used  in  the  produc¬ 
tion  of  a  special  motor  fuel  taxable  under 
(b)  above,  the  manufacturer  of  the  gaso¬ 
line  is  entitled  to  a  refund  or  credit  of 
such  tax.  subject  to  the  conditions  simi¬ 
lar  to  those  stated  in  the  opening  lines 
of  (c)  above.  The  contract  price  for 
special  motor  fuels  purchased  by  any 
agency  shall  not  include  an  amount  for 
manufacturers'  excise  tax  on  gasoline 
used  in  the  production  of  such  special 
motor  fuel. 

§  1—11.102  Manufacturers*  excise  taxes. 

Chapter  32  of  the  Internal  Revenue 
Code  (which  supersedes  Ch.  29,  I.R.C. 
1939)  as  implemented  by  Treasury  Regu¬ 
lations  44  and  46.  imposes  manufacturers' 
excise  taxes  upon  various  types  of  sup¬ 
plied,  enumerated  in  sections  1-11.102-1 
through  1-11.102-14  sold  by  a  manufac¬ 
turer,  producer,  or  importer.  In  general, 
the  tax  attaches  at  the  time  title  passes 
from  the  manufacturer  and  is  based  on 
Uie  aale  price.  A  lease  of  supplies  is 
treated  as  a  sale  for  the  purpose  of  these 
taxes,  in  which  event  the  tax  is  measured 
by  the  rental  payments  even  though  such 
payments  exceed  the  price  or  fair  value 
of  the  supply  (with  the  exception  of  a 
special  rule  which  applies  to  the  rental  of. 
trailers  suitable  for  use  with  passenger 
automobiles,  permitted  by  section  4216 
(d),  IJl.C.).  The  sale  (or  rental)  price 
excludes  the  tax  itself  and  all  service 
charges  connected  with  the  sale,  such  as 
transportation,  delivery,  insurance,  or 
installation  charges,  except  charges  for 
packaging  and  packaging  materials, 
which  are  included.  If  after  the  tax  has 


nue  Service  for  such  tax  adjustment 
Supplies  subject  to  the  retailers'  excise 
tax  on  jewelry  (see  section  l-ll.ioi-l) 
are  not  subject  to  manufacturers'  excise 
taxes. 

§  1—11.102—1  Motor  vehicles. 

(a)  A  tax  at  the  indicated  rates  is  im¬ 
posed  upon  the  following  supplies  (in¬ 
cluding  parts  and  accessories  sold  there¬ 
with)  sold  by  a  manufacturer,  producer, 
or  importer: 

(1)  Chassis  and  bodies  of  trucks, 
buses,  truck  and  bus  trailers  and  semi¬ 
trailers,  and  tractors  of  the  kind  chiefly 
used  for  highway  transportation  in  com¬ 
bination  with  a  trailer  or  semitrailer— 
10  percent;  except  that  this  tax  does  not 
apply  to  equipment  designed  for  off-the- 
road  use,  such  as  certain  military  vehi¬ 
cles,  construction  equipment,  and  equip¬ 
ment  designed  for  use  at  mines,  factories, 
railroad  stations,  and  farms; 

(2)  Chassis  and  bodies  of  automo¬ 
biles.  and  trailers  and  semitrailers  (other 
than  house  trailers)  suitable  for  use  with 
passenger  automobile s — 10  percent 
through  June  30,  1958,  and  7  percent 
thereafter;  and 

(3)  Parts  or  accessories — 8  percent 
through  June  30,  1958,  and  5  percent 
thereafter.  Parts  or  accessories  are  de¬ 
fined  to  include  any  article — 

(i)  The  primary  use  of  which  is  to 
improve,  repair,  replace,  or  serve  as  a 
component  part  of  a  motor  vehicle; 

(ii)  Designed  to  be  attached  to  or 
used  in  connection  with  a  motor  vehicle 
or  to  add  to  its  utility  or  ornamentation;^ 
or 

(iii)  The  primary  use  of  which  is 
in  connection  with  a  motor  vehicle 
whether  or  not  essential  to  its  operation 
or  use. 

Spark  plugs,  storage  batteries,  leaf 
springs,  coils,  timers,  and  tire  chains, 
which  are  suitable  for  use  on  or  in  con¬ 
nection  with,  or  SIS  component  parts  of, 
a  taxable  motor  vehicle  su-e  treated  as 
parts  or  accessories  whether  or  not  pri¬ 
marily  adapted  for  such  use.  The  tax  on 
parts  or  accessories  does  not  apply  to  any 
article  sold  for  use  (or  for  a  single  resale 
for  use)  SIS  material  in  the  manufacture 
of,  or  as  a  component  part  of,  any  ar¬ 
ticle,  whether  or  not  such  article  is  sub¬ 
ject  to  a  manufacturers'  excise  tax.  If, 
after  August  31.  1955,  a  msinufacturer 
uses  a  tax -paid  part  or  stccessory  sis  ma¬ 
terial  in  the  manufacture  of,  or  as  a 
component  part  of,  suiy  article,  such 
manufsicturer  is  entitled  to  a  credit  or 
refimd  of  the  tax  paid  on  the  part  or 
accessory.  The  contract  price  of  supplies 
purchsised  by  suiy  agency  shall  not  in¬ 
clude  an  sunount  for  the  manufsicturers' 
excise  tax  on  automotive  parts  or  acces¬ 
sories  purchsised  for  use,  or  after  August 
31,  1955  used,  in  the  manufacture  of  smy 
'article. 

(b)  The  tax  on  automotive  parts  or 
accessories  does  not  apply  to  tires,  inner 
tubes,  and  automobile  radio  suid  televi¬ 
sion  receivers.  If  a  msinufaeturer  of 
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motor  vehicles  sells  these  articles  in  con¬ 
nection  with  the  sale  of  a  taxable  motor 
vehicle,  he  may  tsdre  a  credit  against  thq 
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ers.  The  contract  price  for  supplies  pur¬ 
chased  by  any  agency  shall  not  include 
an  amount  for  the  manufacturers’  excise 
tax  on  motor  vehicles  and  automotive 
parts  or  accessories  to  the  extent  that 
these  credits  are  available  to  the  manu¬ 
facturer. 

§  1-11.102—2  Tires  and  tubes. 

(a)  A  tax  at  the  indicated  rates  is  im¬ 
posed  on  the  following  supplies,  made 
wholly  or  in  part  of  rubber,  including 
synthetic  and  substitute  rubber,  sold  by 
a  manufacturer,  producer,  or  importer: 

-  (1)  Tires  of  the  type  used  on  high¬ 

way  vehicles,  which  includes  motor  ve¬ 
hicles  which  are  highway  vehicles,  and 
vehicles  of  the  type  used  with  motor  ve¬ 
hicles  which  are  highway  vehicles — 8 
cents  per  pound; 

(2)  Other  tires,  which  include  pneu¬ 
matic  and  solid  tires,  *  casings,  hoops, 
strips,  and  bands  of  all  kinds  which  are 
designed  to  fit  the  wheel  of  any  type  of 
vehicle,  that  is  capable  of  transporting  a 
person  or  bimden — 5  cents  per  pound; 

(3)  Inner  tubes,  which  include  any 
type  of  air  container  for  pneiunatic 
tires — 9  cents  per  pound  on  total  weight, 
including  air  valves  and  stems;  and 

(4)  Tread  rubber,  which  includes 
any  material  commonly  or  commercially 
known  as  tread  rubber  or  camelback  of  a 
type  used  in  retreading  or  recapping 
tires — 3  cents  per  po\md.  An  exemption 
exists  for  the  sale  of  tread  rubber  or 
camelback  by  a  manufacturer  to  a  pur¬ 
chaser  for  use  by  that  purchaser  other 
than  for  recapping  or  retreading  tires 
of  the  type  used  on  highway  vehicles.  In 
addition,  if  tread  rubber,  upon  which  the 
tax  has  been  paid,  is  sold  for  use  or  is 
used  other  than  for  recapping  or  retread¬ 
ing  tires  of  the  type  used  on  highway 
vehicles,  the  manufacturer  is  entitled  to 
a  refund  or  credit  of  the  tax,  provided 
that  the  credit  imder  paragraph  (b)  of 
this  section  1-11.102-2  is  not  available. 
The  contract  price  for  supplies  pur¬ 
chased  by  any  agency  will  not  include  an 
amoimt  for  the  manufacturers’  excise 
tax  on  tread  rubber  to  the  extent  that 
this  exemption  or  refund  or  credit  is 
available  to  the  manufacturer. 

In  determining  weights  of  taxable  tires 
under  (1)  and  (2),  metal  rims  or  rim 
bases  are  excluded,  but  any  other  ma¬ 
terial  or  fastening  device  that  forms  a 
part  of  the  tire  is  included.  The  tax 
imposed  under  (1)  and  (2)  does  not 
apply  to  tires  which  are  more  than  20 
inches  in  diameter,  and  not  more  than 
1%  inches  in  cross-section,  if  such  tires 
are  of  all-rubber  construction  with  fabric 
or  metal  reinforcement,  nor  does  it  apply 
to  tires  of  extruded  tiring  with  an  inter¬ 
nal  wire  fastening  agent. 

(b)  The  exemption  for  sales  for 
further  manufacture  does  not  apply  to 
taxable  tires  and  tubes  (see  section  1- 
11.203).  However,  if  tax-paid  tires  and 
tubes  are  sold  in  connection  with  the  sale 
by  a  manufacturer  of  a  taxable  motor 
vehicle,  a  credit  against  the  tax  on  the 
motor  vehicle  is  allowed  to  the  extent  of 
the  motor  vehicle  tax  rate  applied  to  the 
manufacturers*  purchase  price  on  the 
tires  and  tubes  (see  section  1-11.102- 
1(b)). 
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§  1—11.102—3  Gasoline. 

(a)  A  tax  of  3  cents  per  gallon  is  im¬ 
posed  on  gasoline  sold  by  a  producer  or 
importer.  Gasoline  means  all  products 
commonly  or  commercially  known  as 
gasoline,  including  casing-head  and  nat¬ 
ural  gasoline,  but  excluding  kerosene,  gas 
oil.  or  fuel  oil,  and  also  excluding  any 
product  taxable  as  a  special  motor  fuel 
under  section  4041  of  the  Internal  Reve¬ 
nue  Code  (see  section  1-11.105-5).  The 
tax  does  not  apply  to  the  sale  of  gasoline 
to  a  producer,  which  is  defined  to  include 
a  refiner,  compounder,  blender,  or  dealer 
who  sells  gasoline  exclusively  to  pro¬ 
ducers  of  gasoline. 

(b)  ’The  ultimate  purchaser  of  gaso¬ 
line  is  entitled  to  a  refund  of  1  cent  per^ 
gallon  for  gasoline  not  used  as  fuel  in  a 
highway  vehicle: 

(1)  Which,  at  the  time  of  such  use' 
Is  registered,  or  is  required  to  be  reg¬ 
istered,  for  highway  use  under  the  laws 
of  any  State  or  foreign  country;  or 

(2)  Which,  if  owned  by  the  United 
States,  is  used  on  the  highway. 

In  accordance  with  agency  procedures, 
necessary  data  shall  be  compiled,  to  the 
extent  economically  advantageous,  to 
support  a  direct  application  to  the  In¬ 
ternal  Revenue  Service  for  refund.  Such 
application  shall  be  in  accord  with  per¬ 
tinent  requirements  of  the  Internal 
Revenue  Service.  ^ 

§1—11.102—4  Lubricating  oils. 

(a)  A  tax  at  the  indicated  rates  is  im¬ 
posed  upon-  the  following  classes  of 
lubricating  oils  sold,  other  than  to 
another  manufacturer  or  producer  for 
resale,  by  a  manufacturer  or  producer 
(but  not  upon  oil  sold  by  an  importer) : 

(1)  Cutting  oils,  which  means  oils 
sold  for  use  in  cutting  and  machining 
operations,  including  forging,  drawings, 
rolling,  shearing,  punching,  and  stamp¬ 
ing  on  metals — 3  cents  per  gallon;  and 

(2)  Other  lubricating  oils,  which 
means  all  oils,  regardless  of  origin,  which 
are  sold  as  lubricating  oil  or  are  suitable 
for  use  as  a  lubricant,  not  including 
products  commonly  known  as  grease — 
6  cents  per  gallon.  Certain  products, 
other  than  those  commonly  known  as 
grease,  are  not  considered  to  be  lubricat¬ 
ing  oils,  and  accordingly  are  not  subject 
to  the  tax.  These  include  petrolatum, 
and  fatty  oils  of  vegetable,  animal,  fish, 
and  marine  origin  which  in  their  natural 
state  are  not  sold  as  lubricating  oils. 

(b)  An  exemption  is  available  for 
lubricating  oils  sold  by  a  manufacturer 
directly  to  a  purchaser  who  uses  the  oil 
for  nonlubricating  purposes.  In  apply¬ 
ing  this  exemption,  oils  can  be  grouped 
into  two  classes: 

(1)  Oils  which  are  exempted  if  the 
manufacturer  obtains  an  exemption  cer¬ 
tificate  from  the  purchaser  in  the  form 
prescribed  by  the  Treasury  Regulations; 
and 

(2)  Oils  which  are  exempted  with¬ 
out  an  exemption  certificate.  Oils  of  the 
second  class  include  crude  neatsfoot  oil; 
electrical  transformer  insulating  oil; 
white  oil;  and  lubricating  oils  which  are 
packaged  in  sealed  containers  of  one  gal¬ 
lon  or  less,  labeled  and  sold  for  nonlubri¬ 
cating  purposes. 
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With  the  exception  of  oils  which  are 
packaged  in  sealed  containers  of  one  gal¬ 
lon  or  less,  labeled  and  sold  for  nonlubri¬ 
cating  purposes,  oils  of  neither  class  may 
be  sold  tax-free  to  dealers  for  resale  even 
though  it  is  known  that  the  oil  will  be 
used  for  nonlubricating  purposes.  If, 
however,  oil  upon  which  a  tax  has  been 
paid  is  used  for  nonlubricatii^  purposes, 
the  manufacturer  is  entitled  to  a  refimd 
or  credit,  irrespective  of  whether  the  oil 
was  sold  directly  to  the  consumer  by  the 
manufacturer  or  was  sold  through  a 
dealer.  A  refund  or  credit  is  also  allowed 
when  lubricating  oil,  upon  which  the  6 
cent  per  gallon  tax  has  been  paid,  is  used 
as  a  cutting  oil  taxable  at  3  cents  per 
gallon.  When  it  is  economically  advan¬ 
tageous  to  do  so,  the  exemption  or  refund 
or  credit  for  oil  sold  for  use  or  used  for 
nonlubricating  purposes,  and  the  refund 
or  credit  for  lubricating  oil  used  as  cut¬ 
ting  oil.  shall  be  utilized  in  accordance 
with  agency  procedures  by  a  tax  exclu¬ 
sive  purchase  or  by  adjustment  of  the 
contract  price.  ^ 

§  1—11.102—5  Refrigeration-equipment. 

A  tax  at  the  Indicated  rates  is  imposed 
upon  the  following  supplies  (including 
parts  or  accessories  sold  therewith)  sold 
by  a  manufacturer,  producer,  or  im¬ 
porter: 

(a)  Household  type  refrigerators, 
which  include  units  not  exceeding  14 
cubic  feet  net  storage  space  for  single  or 
multiple  cabinet  installations  having,  or 
designed  for  use  with,  a  mechanical 
refrigerating  unit  operated  by  electricity, 
gas,  kerosene,  or  gasoline;  household 
type  units  for  the  quick  freezing  or 
frozen  storage  o/  foods  operated  by  elec¬ 
tricity,  gas,  kerosene,  or  gasoline — 5 
percent ; 

(b)  Refrigerator  components,  which 
means  cabinets,  compressors,  condensers, 
condensing  units,  evaporators,  expansion 
units,  absorbers,  and  controls  for,  or 
suitable  for  use  as  parts  of  or  with, 
taxable  household  type  refrigerators  or 
quick  freeze  units,  except  when  sold  as  a 
component  part  or  accessory  with  the 
sale  of  complete  refrigerators,  refrigerat¬ 
ing  or  cooling  apparatus,  or  quick  freeze 
imits — 5  percent.  Exemption  from  the 
tax  is  available  on  the  sale  of  a  refrigera¬ 
tor  component  for  use  (or  for  a  single 
resale  for  use)  as  material  in  the  manu¬ 
facture  of,  or  as  a  component  part  of, 
any  article,  whether  or  not  such  article 
is  subject  to  a  manufacturers’  excise  tax. 
If,  after  August  31, 1955,  a  manufacturer 
uses  a  tax-paid  r^rigerator  component 
in^the  manufacture  of,  or  as  a  compo¬ 
nent  part  of.  any  article,  such  manufac¬ 
turer  is  entitled  to  a  credit  or  refund 
of  the  tax  paid  on  the  refrigerator  com¬ 
ponent.  The  contract  price  of  supplies 
purchased  by  any  agency  shall  not  in¬ 
clude  an  amount  for  the  manufacturers’ 
excise  tax  on  refrigerator  components 
purchased  for  use,  or  after  August  31, 
1955  used.  in*the  manufacture  of  any 
article;  and 

(c)  Self-contained  *  air-conditioning 
.units — 10  percent. 

§  1—11.102—6  Electric,  gas,  and  oil  ap¬ 
pliances.  • 

A  tax  of  5  percent  is  imposed  upon  the 
following  household  supplies  (including 
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parts  or  accessories  sold  therewith), 
whether  or  not  used  domestically,  sold 
by  a  manufacturer,  producer,  or  import¬ 
er:  electric,  gas.  or  oil  water  heaters; 
electric,  gas.  and  oil  appliances  of  the 
type  us^  for  cooking,  warming,  or  keep¬ 
ing  warm  food  or  beverages  for  consump¬ 
tion  on  the  premises;  electric  flatirons, 
air  heaters  (not  including  furnaces) .  im¬ 
mersion  heaters,  blankets,  sheets  and 
spreads,  mixers,  whippers,  and  juicers, 
belt-driven  fans,  exhaust  blowers,  door 
chimes,  dehumidifiers,  dishwashers,  fioor 
V  polishers  and  waxers,  food  choppers  and 
grinders,  hedge  trimmers,  ice  cream 
freezers,  mangles,  pants  pressers,  and 
garbage  disposal  units;  electric  and  gas 
clothes  driers;  and  power  lawn  mowers. 
The  tax  is  also  imposed  upon  electric 
direct  motor  driven  fans  and  air  circu¬ 
lators  not  of  the  industrial  type. 

§  1—11.102—7  Electric  light  bulbs. 

A  tax  of  10  percent  is  imposed  upon 
electric  light  bulbs  and  tubes,  not  subject 
to  any  other  manufacturers’  excise  tax. 
sold  by  a  manufacturer,  producer,  or 
importer. 

§  1—11.102—8  Radio  and  television  re¬ 
ceiving  sets,  phonographs  and  rec¬ 
ords,  and  musical  instruments. 

A  tax  of  10  percent  is  imposed  upon 
the  following  supplies  (including,  except 
as  to  musical  instruments,  parts  and  ac¬ 
cessories  sold  therewith)  sold  by  a  man¬ 
ufacturer,  producer,  or  importer: 

(a)  Radio  and  television  receiving  sets, 
automobile  radio  and  television  receiving 
sets,  phonographs,  and  combinations  of 
any  of  the  foregoing,  if  such  articles  are 
of  the  entertainment  type.  The  contract 
price  of  any  of  these  supplies,  not  of  the 
entertainment  type,  delivered  to  any 
agency  after  August  31,  1955,  shall  not 
include  any  amount  for  the  manufac¬ 
turers’  excise  tax.  irrespective  of  the  date 
of  the  contract,  if  the  contract  price  is 
subject  to  adjustment  for  changes  in  the 
contractoifis  Federal  excise  tax  burden. 
The  exemption  of  sales  for  further  man¬ 
ufacture  does  not  apply  to  automobile 
radio  and  television  receivers  (see  section 
1-11.203) ;  however,  if  tax-paid  receivers 
are  sold  in  connection  with  the  sale  by  a 
manufacturer  of  a  taxable  motor  vehicle, 
a  credit  against  the  tax  on  the  motor 
vehicle  is  allowed  to  the  extent  of  the 
motor  vehicle  tax  rate  applied  to  the 
manufacturer’s  purchase  price  on  the  re¬ 
ceiver  (see  section  1-11.102-1  (b) ) ;  and 

(b)  Radio  and  television  components, 
which  means  chassis,  cabinets,  tubes, 
speakers,  amplifiers,  power  supply  imits, 
antennae  of  the  built-in  type.  and. pho¬ 
nograph  mechanisms,  which  are  suitable 
for  use  on  or  in  connection  with,  or  as  a 
component  part  of,  any  taxable  radio  and 
television  receives  or  phonograph;  and 
phonograph  records.  The  tax  on  radio 
and  television  components  and  phono¬ 
graph  records  applies  irrespective  'of 
whether  or  not  they  are  of  an  entertain¬ 
ment  type.  Exemption  from  the  tax  is 
available  as  to  components — 

(1)  Which,  prior  to  September  1, 
1955,  were  sold  for  use  as  material  in  the 
manufacture  of,  or  as  a  component  of, 
an  article  subject  to  a  manufacturers’ 
excise  tax;  or 


(2)  Which  after  August  31, 1955,  are 
sold  for  use,  or  are  actually  used  as  ma¬ 
terial  in  the  manufacture  of,  or  as  a  com¬ 
ponent  part  of,  any  article,  whether  or 
not  such  article  is  subject  to  a  manu¬ 
facturers’  excise  tax. 

A  manufacturer  using  a  tax-paid  com¬ 
ponent  within  the  scope  of  any  of  these 
exemptions,  is  entitled  to  a  refund  or 
credit  of  the  tax  paid  on  such  component. 
This  includes  the  use.  after  August  31, 
1955,  of  a  component  in  the  manufac¬ 
ture  of,  or  as  a  component  part  of.  a 
nontaxable  article,  even  though  such 
component  was  purchased  prior  to  Sep¬ 
tember  1,  1955.  'The  contract  price  for 
supplies  purchased  by  any  agency  shall 
not  include  an  amount  for  the  manufac¬ 
turers’  excise  tax  on  radio  and  television 
components  if  any  of  these  exemptions  or 
refunds  or  credits,  are  available  to  the 
manufacturer. 

§1—11.102—9  Sporting  goods. 

A  tax  of  10  percent  is  imposed  upon 
certain  types  of  sporting  equipment  (in¬ 
cluding  parts  or  accessories  sold  there¬ 
with)  sold  by  a  manufacturer,  producer, 
or  importer. 

§  1—11.102—10  Photographic  equip¬ 
ment. 

A  tax  at  the  indicated  rates  is  im¬ 
posed  upon  the  following  supplies  (in¬ 
cluding  parts  or  accessories  sold  there¬ 
with)  sold  by  a  manufacturer,  producer, 
\  or  importer: 

(a)  Cameras,  not  including  X-ray 
cameras  or  cameras  weighing  more  than 
four  pounds  exclusive  of  lens  and  acces¬ 
sories — 10  percent. 

(b)  Camera  lenses,  not  including  still 
camera  lenses  having  a  focal  length  of 
more  than  120  millimeters  or  motion 
picture  camera  lenses  having  a  focal 
length  of  more  than  30  millimeters — 10 
percent.  Exemption  from  the  tax  is 
available  as  to  camera  lenses — 

(1)  Which,  prior  to  September  1, 
1955,  were  sold  for  use  as  material  in  the 
manufacture  of,  or  as  a  component  part 
of.  an  article  subject  to  a  manufacturers’ 
excise  tax;  or 

(2)  Which,  after  August  31,  1955, 
are  sold  for  use  or  are  actually  used  as 
material  in  the  manufacture  of,  or  as 
a  component  part  of  any  article,  whether 
or  not  such  article  is  subject  to  a  manu¬ 
facturers’  excise  tax. 

A  manufacturer,  using  a  tax-paid  cam¬ 
era  lens  within  the  scope  of  any  of  these 
exemptions,  is  entitled  to  a  refund  or 
credit  of  the  tax  paid  on  such  lens.  This 
includes  the  use,  after  August  31.  1955, 
of  a  camera  lens  in  the  manufacture  of, 
or  as  a  component  part  of,  a  nontaxable 
article,  even  though  such  lens  was  pur¬ 
chased  prior  to  September  1,  1955.  The 
contract  price  for  supplies  purchased  by 
any  executive  agency  shall  not  include 
an  amount  for  the  manufacturers’  excise 
tax  on  camera  lenses  if  any  of  these  ex¬ 
emptions,  refunds,  or  credits  are  avail¬ 
able  to  the  manufacturer; 

(c)  Unexposed  photographic  film  in 
rolls.  Including  motion  picture  film — 10 
percent.  This  tax  does  not  apply  to  X- 
ray  film;  unperforated  microfilm;  film 
more  than  150  feet  in  length;  or  film 


more  than  25  feet  In  length  and  more 
than  30  millimeters  in  width.  A  person 
who  acquires  unexposed  film  in  a  form 
not  subject  to  tax  and  thereafter  sells 
such  unexposed  film  in  form  and  dimen¬ 
sions  subject  to  tax  is  treated  as  a  manu¬ 
facturer  of  the  film  so  sold  by  him.  The 
manufacturer  of  unexposed  motion  pic¬ 
ture  film  is  entitled  to  a  credit  or  refund 
(but  not  an  exemption)  for  film  used  or 
resold  for  use  in  making  newsreel  mo¬ 
tion  picture  films  covering  current  news 
events  for  inunediate  release  for  public 
exhibition;  and 

(d)  Electric  motion  or  still  picture 

projectors  of  the  household  type _ 5 

percent. 

§  1—11.102—11  Firearms,  shells,  and 
cartridges. 

A  tax  is  imposed  upon  pistols  and  re¬ 
volvers  at  the  rate  of  10  percent,  and 
other  firearms,  shells,  and  cartridges  at 
the  rate  of  11  percent,  sold  by  a  manu¬ 
facturer,  producer,  or  importer.  In  ad¬ 
dition  to  this  manufacturers’  excise  tax. 
Chapter  53A  of  the  Internal  Revenue 
Code  (which  supersedes  Ch.  25,  I.R.C. 
1939)  imposes  a  transfer  tax  and  a  tax  on 
the  manufacture  of  machine  guns  and 
certain  other  firearms,  except  that  trans¬ 
fer  to,  or  manufacture  for,  the  United 
States  is  specifically  exempted  from 
these  taxes. 

§1—11.102—12  Business  machines. 

A  tax  of  10  percent  is  imposed  upon  a 
wide  variety  of  business  machines  (in¬ 
cluding  parts  or  accessories  sold  there¬ 
with),  not  including  cash  registers  of  the 
type  used  in  registering  over-the-counter 
retail  sales,  sold  by  a  manufacturer,  pro¬ 
ducer,  or  importer. 

§  1—11.102—13  Pens,  mechanical  pen¬ 
cils,  and  lighters. 

A  tax  of  10  percent  is  imposed  upon 
fountain  and  ball  point  pens,  mechanical 
pencils,  and  mechanical  lighters  for  cig¬ 
arettes,  cigars,  and  pipes,  sold  by  a  man¬ 
ufacturer,  producer,  or  importer;  except 
that  this  tax  does  not  apply  if  the  article 
also  is  subject  to  the  retailers’  excise  tax 
on  jewelry  imposed  by  section  4001  of  the 
Internal  Revenue  Code.  If  the  manufac¬ 
turers’  excise  tax  has  been  paid,  but  the 
article  is  further  processed  so  as  to  sub¬ 
ject  it  to  the  retailers’  excise  tax,  the 
retailer  (but  not  the  manufacturer  who 
'  originally  paid  the  tax)  is  entitled  to  a 
credit  to  the  extent  of  the  manufactur¬ 
ers’  excise  tax  paid  on  the  article.  (See 
section  1-11.101-1.) 

§  1-11.102-14  Matches. 

A  tax  of  2  cents  per  1,000,  not  to  ex¬ 
ceed  10  percent  of  the  price  for  which 
sold,  is  imposed  upon  matches  sold  by  a 
manufacturer,  producer,  or  importer,  ex¬ 
cept  that  the  rate  of  5*4  cents  per  1,000 
for  fancy  wooden  matches  or  matches 
having  a  stained,  dyed,  or  colored  stick 
or  stem,  whether  packed  in  boxes  or  in 
bulk. 

§  1—11.103  Excise  taxes  on  facilities  and 
services. 

Chapter  33  of  the  Internal  Revenue 
Code  (which  supersedes  Ch.  30,  I.R.C. 
1939),  implemented  by  Treasury  Regu- 
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ends  inside  such  area,  and  transportation  §  1-11.104 
that  begins  and  ends  outside  the  United  vehicle 

States  and  the  225-mile  zone,  but  only  to  (a)  ^ 
the  extent  that  such  transportation  is  pounds  of  t 
directly  or  indirectly  from  one  port  or  thereo 

station  in  the  United  States  to  another  after  Jime 
port  or  station  in  the  United  States,  motor  vehic 
(Even  though  it  is  “taxable  transporta-  trailers  and 
tion”  it  may  not  be  subject  to  tax  if  the  connection 
payment  is  made  outside  the  United  j^as  a  taxal 
States,  according  to  the  limitation  set  26.000  pour 
forth  in  paragraph  (a)  (2)  of  this  sec-  any  vehicle 

t  ^  highways  oJ 

(3)  Irrespective  of  (b)  (1)  and  (2),  at  any  timi 
does  not  include  any  portion  of  transpor-  irrespective 
tation  which—  removed  fr< 

(i)  Is  outside  the  United  States;  ^f  a  taj 

(ii)  Is  not.  directly  or  indirectly,  g^d  of  July 
from  the  border  of  the  United  States  or  tionately  fr^ 
a  port  or  station  in  the  225-mile  zone  jjj  which  th 
to  a  port  or  station  in  the  225-mile  zone;  fj^g  gj^^  ^f 

(iii)  Begins  either  where  the  ample,  if  a ' 

route  of  transportation  leaves  the  United  August, 
States  or  a  port  or  station  in  the  225-  tax'app 
mile  zone,  and  ends  either  where  the  Qf  a  highwj 
route  enters  the  United'  States  or  a  port  f j^g  pyig 

or  station  in  the  225-mile  zone ;  and  able  year 

(iv)  Passes  through  a  point  in  ex-  /r.)  Taxs 

cess  of  225  miles  from  the  UnitM  States  gf _ 

on  an  imaginary  direct  line  between  the  qx 

beginning  and  ending  points  specified  in  vehicle 

(c)  In  determining  taxable  trans- 

porta  tion,  a  round  trip  is  considered  to  i  .  j 
consist  of  transportation  from  the  point  '  tj. 
of  origin  to  the  destination,  and  a  sep-  . 
arate  transportation  thereafter.  load  custon 

(d)  The  tax  does  not  apply  to—  ®  vehicle  ol 

(1)  Any  separable  and  itemized 

charges  other  than  those  for  transporta-  whose  n 
tion  of  a  person,  such  as  for  an  automo-  QUired  to  bi 
bile,  baggage, ‘meals,  hotel  accommoda-  any  State, 
tions,  insurance,  and  the  like;  States,  by  t 

(2)  Charges  incident  to  the  charter  of  the  Unit 

of  a  conveyance  for  the  transportation  of  hide.  If  a 
persons,  such  as  for  parking,  icing,  sani-  ticular  veh 
tation.  layover,  movement  of  equipment  be  incurre< 
in  deadhead  service,  dockage,  and  the  gygn  thougl 
like;  or  ^in  of  thp 

(3)  Charges  for  transportation  by 

motor  vehicles  having  a  seating  capacity  §  1-11.105 
of  less  than  10  persons  and  not  operated  and  sei 

on  an  established  line.  taxes. 


lation  42,  imposes  excise  taxes  on  certain 
facilities  and  services,  including  commu¬ 
nications,  and  transportation  of  persons, 
in  general,  the  tax  is  based  on  the 
amount  paid  for  the  service,  and  is  im¬ 
posed  upon  the  person  paying  for  the 
^smice.  As  used  throughout  this  sec¬ 
tion  1-11.103  the  term  “United  States,” 
when  used  in  a  geographical  sense, 
means  the  States,  the  Territory  of  Ha¬ 
waii,  and  the  District  of  Columbia, 

§  1—11.103—1  Communications. 

A  tax  is  imposed  on  amounts  paid  for 
the  following  facilities  and  services  at 
the  rates  indicated;  except  that  only  one 
payment  of  tax  is  required  on  long  dis¬ 
tance  telephone  or  telegraph  service, 
notwithstanding  that  lines  or  stations 
of  more  than  one  person  are  used  in  the 
transmission:  *  ' 

(a)  Local  telephone  service,  which 
means  any  telephone  service  not  other¬ 
wise  taxable.  excluding  amounts  paid  for 
the  installation  of  instruments,  wires, 
poles,  switchboards,  apparatus,  and 
equipment — 10  percent; 

(b)  Long  distance  telephone  service, 
which  means  any  telephone  or  radio 
telephone  message  or  conversation  for 
which  the  toll  charge  exceeds  24  cents 
and  for  which  the  charge  is  paid  within 

%the  United  States — 10  percent; 

(c)  Telegraph  service,  which  means 
a  telegraph,  cable,  or  radio  dispatch  or 
message  for  which  the  charge  is  paid 
with  in  the  United  States — 10  percent; 

(d)  Leased  wire,  teletypewriter  or 
talking  circuit  special  service,  not  in¬ 
cluding  any  service  used  exclusively  in 
rendering  a  service  taxable  as  wire  and 
equipment  service  under  paragraph  (e) 
of  this  section  1-11.103-1 — 10  percent. 

This  tax  applies  irrespective  of  whether 
the  wires  or  services  are  within  a  local 
exchange  area;  and 

(e)  Wire  and  equipment  service, 
which  includes  stock  quotation  and  in¬ 
formation  services,  burglar  or  fire  alarm 
services,  and  all  other  similar  services — 

8  percent.  This  tax  applies  irrespective 
of  whether  the  wires  or  services  are 
\yithin  a  local  exchange  area. 

§  1—11.103—2  Transportation  of  per¬ 
sons. 

(a)  A  tax  of  10  percent  is  imposed 
upon  amounts  paid  for  the  transporta¬ 
tion  of  persons  by  rail,  motor  vehicle, 
water,  or  air,  including  charges  for  seat¬ 
ing  or  sleeping  accommodations  incident 
to  such  transportation,  as  follows: 

(1)  On  amounts  paid  within  the 
United  States  for  taxable  transportation 
as  defined  in  paragraph  (b) ;  and 

(2)  On  amounts  paid  outside  the 
United  States  for  taxable  transportation, 
as  defined  in  paragraph  (b) ,  which  both 
begins  and  ends  in  the  United  States. 

(b)  Taxable  transportation: 

(1)  Includes  transportation  which 
begins  in  the  United  States,  or  in  Canada 
or  Mexico  within  225  miles  of  the  nearest 
point  to  the  United  States,  and  ends  in 
the  United  States  or  in  the  aforemen¬ 
tioned  225-mile  zone; 

(2)  Includes  transportation  that  be¬ 
gins  in  the  United  States  or  in  the  225- 
mile  zone  and  ends  outside  such  area.  Shells  and 

transportation  that  begins  outside  the  special  fuels  . 

United  States  or  the  225-mile  zone  and  ^ephone^^a  teiMr 
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Supplies  and  services 


I.R.C.  1939  section 


Air  conditioning  equipment _ _ 

Appliimces,  electric,  gas,  and  oil _ 

Automotive  accessories _ 

Binoculars,  field  and  marine  glasses _ 

Business  machines., _ _ _ 

Cigarette  lighters . 

Communications  services  and  facilities 

Cutting  oils _ 

Diesel  fuel _ _ _ 

Electric  light  bulbs _ 

Film . . . . 

Firearms,  shells,  and  cartridges . . 

Furs _ _ ■ _ 

Gasoline _ 

Handbags _ _ _ _ 

Iligliway  vehicles,  use  of _ 


3405(c)... 

3400(a)(3). 

3403(c)... 


1-11. 102-S 
1-11. 102-6 
1-11. 102-1 
1-11. 101-1 
1-11. 102-12 
1-11. 102-13 
1-11. 103-1 
1-11. 102-4 
1-11. 101-6 
1-11. 102-7 
1-11. 102-10 
1-11. 102-11 
1-11. 101-2 
1-lL  102-3 
1-11. 101-4 
1-11.  lOi 
1-11. 101-1 
1-11. 102-4 
1-11. 101-4 
1-11. 102-1 
1-11. 102^  8 
1-11. 102-13 
1-11. 102-8 
l-ll.  102-10 
1-11. 102-11 
1-11. 102-8 


3400(a)(6).. 

3408 . 

3405 . 

3413 . 

2450(a).... 
3406(a)  (10). 
3406(a)(4). 
34OL^00.. 

2401T; . 

3412 . 


1651(a) 
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4001 . 
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4091 . 
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4131 . 

4171 . 

4181 . 

4011 . 
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4481 . 
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4071  .  _  _ 

3400 . 

46 

1-11. 102-2 

4021 _ 

2402(a) . 

61 

1-11.101-3 

4261 . 

3468 . 

42 

1-11. 103-2 

Watcties,  clocks  and  otber  timepieces . . . 

4001 . 

2400 . 

61 

1-11. 101-1 

Subpart  1-11.2 — Exemptions  From 
Federal  Excise  Taxes 
§  1—11.200  Scope  of  subpart. 

This  subpart  sets  forth  the  applicabil¬ 
ity  and  scope  of  general  exemptions, 
credits,  and  refimds  from  the  Federal 
excise  taxes  outlined  in  Subpart  1-11.1, 
and  the  policy  governing  when  such 
exemptions,  credits,  and  refunds  are  to 
be  claimed.  Particular  exemptions  re¬ 
stricted  to  a  single  tax  are  set  forth  in 
Subpart  1-11.1  in  the  discussion  of  each 
tax. 

g  1—11.201  Supplies  for  exportation  or 
shipment  to  a  possession  or  to  Puerto 
Rico. 

Exemption  is  available  from  the  re¬ 
tailers’  and  manufacturers’  excise  taxes 
on  the  sale  of  supplies  for  export  or  for 
shipment  to  a  possession  of  the  United 
States,  or  to  Puerto  Rico. 

g  1—11.201—1  Retailers*  excise  taxes. 

Pursuant  to  section  4056  of  the  Inter¬ 
nal  Revenue  Code  (which  supersedes  sec¬ 
tion  2406,  I.R.C.  1939)  and  applicable 
Treasury  Regulations,  exemption  is 
available  from  the  retailers’  excise  taxes 
on  sale  of  supplies  for  export  or  for  ship¬ 
ment  to  a  possession  of  the  United  States 
or  Puerto  Rico.  This  exemption  shall  be 
utilized,  in  accordance  with  agency  pro¬ 
cedures,  by  purchasing  on  a  tax-exclu¬ 
sive  basis  and  furnishing  the  required 
proof  of  exportation  or  shipment  to  a 
possession  or  to  Puerto  Rico,  if — 

(a)  ’The  purchase  is  substantial;  and 

(b)  Exportation  or  shipment  to  a  pos¬ 
session  or  to  Puerto  Rico  is  intended  to 
follow  not  more  than  6  months  after  title 
passes  to  the  Government. 

g  1—11.201—2  Manufacturers*  excise 
taxes. 

Pursuant  to  section  4225  of  the  In¬ 
ternal  Revenue  Code  (which  supersedes 
sections  3449  and  2705,  I.R.C.  1939)  and 
applicable  Treasury  Regulations,  exemp¬ 
tion  is  available  from  the  manufacturers’ 
excise  taxes  on  sales  of  supplies  for  ex¬ 
port  or  for  shipment  to  a  possession  of 
the  United  States  or  to  Puerto  Rico. 
’This  exemption  shall  be  obtained  only 
when — 

(a)  The  purcharo  is  substantial;  and 

(b)  Exportation  or  shipment  to  a  pos¬ 
session'  or  to  Puerto  Rico  is  intended  to 
follow  not  more  than  6  months  after 
title  passes  to  the  Government. 

This  exemption  is  limited  to  sales  by  a 
manufacturer,  and  is  not  applicable  to 
sales  for  export  or  shipment  to  a  posses¬ 
sion  or  to  Puerto  Rico  from  the  stock  of 
a  dealer  who  was  not  the  manufacturer, 
producer,  or  importer. 

§  1—11.202  Supplies  and  services  for  the 
exclusive  use  of  the  United  States. 

By  virtue  of  action  taken  by  the  Secre¬ 
tary  of  the  Treasury,  pursuant  to  section 


4293  of  the  Internal  Revenue  Code,  ex¬ 
emption  is  available,  and  shall  be  ob¬ 
tained  from  the  following  Federal  excise 
taxes  to  the  extent  indicated: 

(a)  Tax  on  communication  services 
and  facilities  (see  section  1-11.103-1) 
furnished  directly  to  the  United  States 
(as  distinguished  from  being  furnished 
to  a  Government  contractor)  and  paid 
for  directly  by  the  Government,  which 
exemption  is  obtained  without  any  ex¬ 
emption  certificate ;  and 

(b)  Tax  on  transportation  of  persons 
(see  section  1-11,103-2)  for  transporta¬ 
tion  furnished  the  Uidted  States  upon  a 
Government  transportation  request, 
which  exemption  if  obtainable  by  use  of 
such  transportation  request. 

§  1—11.203  Supplies  ^  sold  for  further 

manufacture. 

(a)  Pursuant  to  section  4220  of  the 
Internal  Revenue  Code  (which  super¬ 
sedes  section  3442,  I.R.C.  1939)  and  ap¬ 
plicable  Treasury  Regulations,  supplies 
(other  than  tires,  inner  tubes,  and  auto¬ 
mobile  radios  and  television  receivers) 
are  exempt  from  manufacturers’  excise' 
taxes  if  sold  for  use  by  the  vendee  in  the 
manufacture  of.  or  as  a  component  part 
of,  another  article;  or  for  resale  by  the 
vendee  for  such  further  manufacture  by 
his  vendee,  if  the  article  is  resold  in  due 
course.  In  applying  this  exemption, 
there  are  two  classes  of  supplies: 

(1)  Automobile  parts  or  accessories, 
refrigerator  components,  radio  or  tele¬ 
vision  components,  and  camera  lenses, 
the  sale  of  which  is  exempt  irrespective 
of  whether  or  not  the  article  to  be  manu¬ 
factured  is  subject  to  a  manufacturers’ 
excise  tax.  The  manufacturer  is  en¬ 
titled  to  a  credit  or  refund  for  the 
amount  of  the  tax  paid  on  such  parts, 
accessories,  components,  or  lenses  if  this 
exemption  has  not  been  utilized  and  if 
such  parts,  accessories,  components,  or 
lenses  upon  which  a  manufacturers’  ex¬ 
cise  tax  has  been  paid,  are  used  in  the 
manufacture  of,  or  as  a  component  part 
of,  any  article  (whether  or  not  ta?cable) ; 
and 

(2)  All  other  articles  (other  than 
tires,  inner  tubes,  automobile  radio  and 
television  receivers)  subject  to  manufac¬ 
turers*  excise  tax,  the  sale  of  which  is 
exempt  only  if  the  article  to  be  manu¬ 
factured  is  subject  to  a  manufacturers’ 
excise  tax.  'The  manufacturer  is  entitled 
to  a  credit  or  refund  of  the  amount  of 
tax  paid  on  any  such  article  used  for 
further  manufacture  if  this  exemption 
has  not  been  utilized  and  if  such  aii^cle, 
upon  which  a  manufacturers’  excise  tax 
has  been  paid,  is  used  in  the  manufacture 
of.  or  as  a  component  of,  another  article 
upon  which  a  manufacturers’  excise  tax 
is  subsequently  paid,  or  which  subse¬ 
quently  is  sold  tax-free  as  a  sale  for 
further  manufacture  pursuant  to  section 
4220  of  the  Internal  Revenue  Code. 

(b)  These  exemptions,  credits,  and  re¬ 
funds  under  (a)  (1)  and  (2)  ai’e  obtain¬ 


able  by  the  manufacturer  without  any 
action  by  the  contracting  ofiBcer.  The 
contract  price  for  supplies  purchased 
any  executive  agency  shall  not  include 
an  amount  for  any  manufacturers*  excise 
tax  from  which  these  exemptions, 
credits,  or  refunds  are  available. 

§  1—11.204  Supplies  for  vessels  and 
airplanes. 

Pursuant  to  section  4222  of  the  In¬ 
ternal  Revenue  Code  (which  supersedes 
sections  3451  and  2456  I.R.C.  1939)  and 
applicable  Treasury  Regulations,  exemp¬ 
tion  is  available  from  the  manufacturers’ 
excise  taxes,  and  from  the  retailers’ 
excise  tax  on  special  motor  fuels  imposed 
by  section  4041(b)  of  the  Internal  Reve¬ 
nue  Code  (see  section  1-11.101-5)  on 
sales  of  supplies  (or  use  as  sea  stores,  fuel 
supplies,  ships’  stores,  or  legitimate 
equipment  necessary  for  the  navigation, 
propulsion,  and  upkeep  ot. vessels  of  war 
or  military  aircraft,  including  guided 
missiles  and  pilotless  aircraft,  owned  or 
chartered  by  the  United  States.  If  sup¬ 
plies  upon  which  a  tax  had  been  paid  are 
sold  for  any  of  the  exempt  uses  enumer¬ 
ated  above,  the  manufacturer  is  entitled 
to  a  credit  or  refund  of  the  tax  paid, 
irrespective  of  whether  the  supplies  are 
sold  directly  to  the  consmner  by  ttie 
manufacturer,  or  are  sold  through 
dealer.  When  it  is  economically  advan¬ 
tageous  to  do  so.  this  exemption,  credit, 
or  refund  shall  be  utilized,  by  purchase 
on  a  tax -exclusive  basis  and  execution  of 
the  required  exemption  certificate,  in 
accordance  with  executive  agency  pro¬ 
cedures. 

§  1—11.205  Exemptions  from  other 
Federal  taxes. 

Any  executive  agency  that  purchases 
supplies  or  services  subject  to  a  Federal 
excise,  tax,  other  than  those  specified  in 
Chapters  31,  32,  33B,  33C,  and  36D  of  the 
Internal  Revenue  Code  which  are  out¬ 
lined  in  Subpart  1-11.1,  shall  prescribe 
rules  to  govern  the  utilization  of  any 
exemptions  from  such  tax. 

§  1—11.206  Tax  exemption  forms. 

Standard  Government  exemption' 
forms  acceptable  to  the  Internal  Revenue 
Service  shall  be  used  in  accordance  with 
agency  procedures. 

Subpart  1—11.3 — State  and  Local 
Taxes 

§  1—11.301  Applicability. 

As  a  general  rule.  Government  pur¬ 
chases  are  exempt  from  State  and  local 
taxes.  This  exemption  shall  be  made 
use  of  to  the  fullest  extent  available,  by 
means  of  purchase  on  a  tax-exclusive 
basis  and  execution  of  an  approved  tax 
exemption  certificate.  Whenever  there 
is  any  doubt  as  to  the  availability  of  such 
exemption,  the  matter  shall  be  referred 
to  the  appropriate  office  of  the  executive 
agency  concerned. 

§  1—11.302  Tax  exemption  forms. 

Except  when  a  different  form  is  re¬ 
quired  by  a  particular  state  or  local  tax 
jurisdiction.  Standard  Form  1094  (U.S. 
Government  Tax  Exemption  Certificate) 
Revised  shall  be  used  in  accordance  with 
agency  procedures. 
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Subpart  1-11.4 — Contract  Clause 
§  1-11.401  Fixed-price  type  contracts. 

6  1-11.401—1  Clause  for  advertised  and 
certain  negotiated  contracts. 

The  following  clause  shall  be  inserted 
In  (a)  all  formally  advertised  contracts, 
and  (b)  may  be  used  in  negotiated  con¬ 
tracts  where  appropriate. 

Federal,  State,  and  Local  Taxes 

(a)  As  used  throughout  this  clause,  the 
term  “tax  inclusive  date”  means  the  date 
of  negotiated  contracts  and  the  date  set 
for  the  opening  of  bids  for  contracts  entered 
into  through  formal  advertising.  As  to  ad¬ 
ditional  supplies  or  services  procured  by 
modification  to  this  contract,  the  term  “tax 
inclusive  date”  means  the  date  of  such 
modification. 

(b1  Except  as  may  be  otherwise  provided 
In  this  contract,  the  contract  price  Includes 
all  Federal,  State,  and  local  taxes  and  duties 
In  effect  and -applicable  to  this  contract  on 
tbe  tax  Inclusive  date,  except  taxes  from 
which  the  Government,  the  Contractor,  or 
the  transactions  or  property  covered  by  this 
contract  are  then  exempt.  Unless  specifi¬ 
cally  excluded,  duties  are  included  in  the 
contract  price. 

(c)(1)  If  the  Contractor  is  required  to 
pay  or  bear  the  bvirden  (1)  of  any  tax  or 
duty,  which  either  was  not  to  be  Included 
In  the  contract  price  pursuant  to'  the  re¬ 
quirements  of  paragraph  (b),  or  was  sp>eclfi- 
cally  excluded  from  the  contract  price  by  a 
provision  of  this  contract;  or  (tl)  of  an  in-  ' 
crease  In  rate  of  any  tax  ot  duty,  whether 
or  not  such  tax. or  duty  was  excluded  from 
the  contract  price;  or  of  any  interest  or 
penalty  thereon,  the  contract  price  shall  be 
correspondingly  Increased:  Provided,  That 
the  Contractor  warrants  In  writing  that  no 
amount  for  such  tax,  duty  or  rate  increase 
was  included  in  the  contract  price  as  a  con¬ 
tingency  reserve  or  otherwise:  And  provided 
further.  That  liability  for  such  tax,  duty, 
rate  Increase,  interest,  or  penalty  was  not 
incurred  through  the  fault  or  negligence  of 
tbe  Contractor  or  its  failure  to  follow  in¬ 
structions  of  the  Contracting  Officer. 

(2)  If  the  Contractor  is  not  required  to 
pay  or  bear  the  burden,  or  obtains  a  refund 
at  drawback,  in  whole  or  in  part,  of  any 
tax,  duty,  interest,  or  penalty  which  (1)  was 
to  be  included  in  the  contract  price  pur¬ 
suant  to  the  requirements  of  paragraph  (b), 
(11)  was  included  in  the  contract  price,  or 
(lii)  was  the^  basis  of  an  increase  in  the 
contract  price,  the  contract  price  shall  be 
correspondingly  decreased  or  the  amount  of, 
such  relief,  refund,  or  drawback  shall  be 
paid  to  the  Government,  as  directed  by  the 
Contracting  Officer.  The  contract  price  also 
shall  be  correspondingly  decreased  if  the 
Contractor  through  its  fault  or  negligence 
OT  its  failure  to  follow  instructions  of  the 
Contracting  Officer,  is  required  to  pay  or  bear 
the  burden,  or  does  not  obtain  a  refund  or 
drawback  of  any  such  tax,  duty,  interest,  or 
penalty.  Interest  paid  or  credited  to  the 
Contractor  incident  to  a  refund  of  taxes 
shall  inure  to  the  benefit  of  the  Government 
to  the  extent  that  such  interest  was  earned 
after  the  Contractor  was  paid  or  reimbursed 
by  the  Government  for  such  taxes. 

(3)  Invoices  or  vouchers  covering  any  ad¬ 
justment  of  the  contract  price  pursuant  to 
this  paragraph  (c)  shall  set  forth  the  amount 
thereof  as  a  separate  item  and  shall  identify 
the  particular  tax  Involved. 

(4)  Nothing  in  this  paragraph  (c)  shall  be 
applicable  to  social  security  taxes;  net  in¬ 
come  taxes;  excess  profit  taxes;  capital  stock 
taxes;  unemployment  compensation  taxes; 
or  any  State  and  local  taxes,  except  those 
levied  on  or  measured  by  the  contract  or 
sales  price  of  the  services  or  completed  sup¬ 
plies  furnished  under  this  contract,  including 
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gross  Income  taxes,  gross  receipts  taxes,  sales 
and  vise  taxes,  excise  taxes,  or  franchise  or 
occupation  taxes  measured  by  sales  or  re¬ 
ceipts  from  sales. 

(5)  No  adjustment  of  less  than  $100  shall 
be  made  in  the  contract  price  pursuant  to 
this  paragraph. 

(d)  Unless  there  does  not  exist  any  reason¬ 
able  basis  to  sustain  an  exemption,  the  Gov¬ 
ernment  agrees  upon  request  of  the  Con¬ 
tractor,  without  further  liability  except  as 
otherwise  provided  in  this  contract,  to  fur¬ 
nish  evidence  appropriate  to  establish  ex¬ 
emption  from  (i)  any  Federal  tax,  which  the 
Contractor  warrants  in  writing  wa^excluded 
from  the  contract  price,  or  (ii)  any  State  or 
local  tax:  Provided,  That  evidence  appro¬ 
priate  to  establish  exemption  from  duties  will 
be  furnished,  and  Government  bills  of  lading 
will  be  issued,  only  at  the  discretion  of  the 
Contracting  Officer.  In  addition,  the  Con¬ 
tracting  Officer  may  furnish  evidence  appro¬ 
priate  to  establish  exemption  from  any  tax 
that  may,  pvu-suant  to  this  clause,  give  rise 
to  either  an  increase  or  decrease  in  the 
contract  price. 

(e) (1)  The  Contractor  shall  promptly 
notify  the  Contracting  Officer  of  Edl  matters 
pertaining  to  Federal,  State,  and  local  taxes 
and  duties  that  reasonably  may  result  in 
either  an  increase  or  decrease  in  the  contract 
price.  > 

(2)  Whenever  an  Increase  or  decrease  in 
the  contract  price  may  be  required  under  this 
clause,  the  Contractor  shall  take  action  as 
directed  by  the  Contracting  Officer,  and  the 
contract  price  shall  be  equitably  adjvisted  to 
cover  the  costs  of  such  action.  Including  any 
Interest,  penalty,  and  reasonable  attorney’s 
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1-12.701  Basic  statute. 

1-12.702  Rulings  on  applicability  or 
Interpretation. 

§  1—12.000  Scope  of  part. 

This  part  deal^  with  general  policies 
regarding  labor,  so  far  as  they  relate  to 
procurement:  sets  forth  certain  perti¬ 
nent  labor  laws  and  requirements,  indi¬ 
cating  in  connection  with  each  its  appli¬ 
cability  and  any  procedures  therednder; 
and  prescribes  the  contract  clauses  with 
respect  to  each  labor  law  or  require¬ 
ment. 

Subpart  1—12.1 — Basic  Labor  Policies 

§  1-12.100  General. 

The  policies  and  procedures  stated  in 
this  Subpart  1-12.1  are  recommendatory 
and  are  for  the  guidance  of  executive 
agencies. 

§  1—12.101  Labor  relations. 

(a)  With  respect  to  Government  con¬ 
tract  activities,  procurement  agencies 
should  maintain  and  encourage  the  best 
possible  relations  with  industry  and  la¬ 
bor  in  order  that  the  Government  may 
procure  needed  supplies  and  services 
without  delay.  All  problems  arising  out 
of  the  Government  contract  labor  rela¬ 
tions  of  private  contractors,  and  all  com¬ 
munications  with  labor  organizations  or 
Federal  agencies  relative  thereto,  shall 
be  handled  in  accordance  with  agency 
procedures. 

(b)  Procurement  agencies  should  re¬ 
main  impartial  in,  and  should  refrain 
from  taking  a  position  on,  the  merits  of 
a  dispute  between  labor  and  private 
management.  No  procuring  activity 
should  undertake  the  conciliation,  medi¬ 
ation,  or  arbitration  of  a  labor  dispute. 

§  1—12.102  Overtime,  extra-pay  shifts, 
and  multi-shift  work. 

§  1—12.102—1  Definitions. 

As  used  in  this  section  1-12.102,  the 
following  terms  shall  have  the  meanings 
set  forth: 

(a)  “Normal  work  week”  and  “normal 
work  day”  mean,  generally,  a  work  week 
of  40  hours  and  a  work  day  of  8  hours, 
respectively.  In  any  area  outside  the 
United  States,  its  possessions,  Hawaii, 
and  Puerto  Rico,  a  work  week  longer 
than  40  hours,  or  a  work  day  longer  than 
8  hours,  will  be  considered  normal  U 
(1)  Such  work  week  or  work  day  doe's 
not  exceed  that  which  is  normal  for  such 
area,  as  determined  by  local  custom, 
tradition,  or  law,  and  (2)  hours  worked 
in  excess  of  40  in  such  work  week,  or  8 
in  such  work  day,  are  not  compensated 
at  a  premium  rate  of  pay. 

(b)  “Overtime”  means  time  worked 
by  a  contractor’s  employee  in  excess  of 
the  employee’s  normal  work  week  or 
normal  work  day. 

(c)  “Shift  premium”  means  the  dif¬ 
ference  between  the  compensation  paid 
to  an  employee  at  the  contractor’s  regu¬ 
lar  rate  of  pay  for  the  base  or  regular 
work  shift  and  that  paid  at  the  regular 
rate  of  pay  for  extra-pay-shift  work. 

(d)  “Overtime  premium”  means  the 
difference  between  the  compensation 
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paid  to  an  employee  at  the  contractor’s 
regular  rate  of  pay  for  the  work  period 
or  shift  involved  and  that  paid  for  hours 
worked  overtime. 

S  1-12.102-2  PoUcy. 

Where  the  cost  to  the  Government 
may  be  affected,  contracts  should  be 
performed,  so  far  as  practicable,  with¬ 
out  Uie  use  of  overtime,  extra-pay  shifts, 
or  multi-shifts,  and,  in  particular,  with¬ 
out  the  use  of  overtime  as  a  regular 
emplosrment  practice.  Any  required 
overtime,  extra-pay  shifts,  and  multi¬ 
shifts  should  be  limited  to  the  minimum 
needed  for  accomplishment  of  the  spe-, 
ciflc  work. 

§  1—12.102—3  Procedures.  ' 

(a)  To  the  extent  practicable,  invita¬ 
tions  for  bids  and  requests  for  proposals 
shall  not  specify  delivery  or  performance 
schediiles  which  may  be  reasonably  an¬ 
ticipated  to  necessitate  overtime,  at 
Government  expense. 

(b)  In  the  negotiation  of  contracts  in 
excess  of  $10,000,  the  contracting  officer, 
consistent  with  the  nature  and  size  of 
the  procurement,  should  use  his  best 
efforts  (1)  to  ascertain  the  extent  to 
which  proposals  and  quotations  are 
based  on  the  payment  of  overtime  pre¬ 
miums  and  shift  premiums,  and  (2)  to 
negotiate  contract  prices  or  estimated 
costs  which  are  not  based  on  the  pay¬ 
ment  of  overtime  premiums  or  shift 
premiums,  taking  into  consideration  the 
practicability  of  procurement  from  other 
sources  of  all  or  part  of  the  requirement. 

<c)  All  contracts,  other  than  firm 
fixed-price  contracts  or  fixed-price  con¬ 
tracts  with  escalation  (which  do  not 
provide  for  any  labor  escalation) ,  should 
provide  that  payment  of  overtime  pre¬ 
miums  and  shift  premiums  shall  be 
allowed,  or  considered  in  pricing,  only 
to  the  extent  approved  in  accordance 
with  section  1-12.102-4,  or  as  provided 
in  section  1-12.102-5. 

(d)  Overtime  for  which  overtime  pre¬ 
miums  would  be  at  Government  expense 
should  not  be  approved  under  a  contract 
where  the  contractor  is  already  obli¬ 
gated.  without  the  right  to  additional 
compensation,  to  meet  the  required  de¬ 
livery  date. 

(e)  Wh^re  overtime  premiums  or  shift 
premiums  are  being  paid  at  Government 
expense  in  connection  with  the  perform¬ 
ance  of  Government  contracts,  the  con¬ 
tinued  need  therefor  should  be  subject 
to  periodic  review  in  accordance  with 
agency  procedures. 

§  1-12.102-4  Approvals. 

(a)  In  the  three  following  situations, 
overtime  premiums  and  shift  premiums 
at  Government  expense  may  be  consid¬ 
ered  proper  for  approval  when  deter¬ 
mined  in  writing  by  the  agency  head,  or 
his  designee  or  designees,  that  approval: 

(1)  Is  necessary  to  meet  delivery 
or  performance  schedules,  and  such 
schedules  are  determined  to  be  extended 
to  the  maximum  consistent  ^th  essen¬ 
tial  program  objectives; 

(2)  Is  necessary  tq  make  up  for  de¬ 
lays  which  are  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
contractor  and.  in  construction  con¬ 


tracts.  which  result  from  unforeseeable 
caiises;  or 

(3)  Is  necessary  to  eliminate  fore¬ 
seeable  production  bottlenecks  of  an  ex¬ 
tended  nature  which  cannot  be  elimi¬ 
nated  in  any  other  way. 

(b)  Approvals  should  ordinarily  be 
prospective,  but  may  be  retroactive 
where  justified  by  the  circumstances. 

(c)  Such  approvals  may  be  for  an  in¬ 
dividual  contract,  project,  or  program, 
or  for  a  plant,  division,  or  company,  as 
most  practicable. 

§  1—12.102—5  Other  authorized  over¬ 
time. 

(a)  Approved  overtime  premiums  or 
shift  premiums  may  be  paid  for  work, 
without  the  approval  required  by  section 
1-12.102-4: 

(1)  When  necessary  to  cope  with 
emergencies,  such  as  those  resulting  from 
accidents,  natural  disasters,  breakdowns 
of  production  equipment,  or  occasional 
production  bottlenecks  of  a  sporadic 
nature; 

(2)  In  the  performance  of  tests,  in¬ 
dustrial  processes,  laboratory  procedures, 
loading  or  imloading  of  transportation 
media,  and  operations  in  fiight  or  afioat, 
which  are  continuous  in  nature  and  can¬ 
not  reasonably  be  interrupted  or  other¬ 
wise  completed ;  or  ' 

(3)  When  lower  overall  cost  to  the 
Government  will  result. 

(b)  In  determining  overtime  or  shift 
premium  costs,  consideration  should  be 
given  to  the  cost  of  indirect  labor  em¬ 
ployees,  such  as  those  performing  duties 
in  connection  with  administration,  pro¬ 
tection.  transportation,  maintenance, 
standby  plant  protection,  operation  of 
utilities,  or  accoimting ;  or 

(c)  The  cost  of  such  overtime  premi-^ 
urns  or  shift  premiums  may  be  allowed, 
or  considered  in  pricing  (on  the  same 
basis  as  other  indirect  costs)  to  the  ex¬ 
tent  the  amount  thereof  is  reasonable 
and  properly  allocable  to  the  work 
involved. 

§  1—12.103  Federal  and  State  labor  re¬ 
quirements.  ' 

Executive  agencies  should  cooperate, 
and  require  contractors  to  cooperate.^to 
the  fullest  extent  possible,  with  Federal 
and  State  agencies  responsible  for  en¬ 
forcing  labor  requirements  with  respect 
to  such  matters  as  safety,  health  and^ 
sanitation,  maximum  hours  and  mini-' 
mum  wages,  equal  pay  for  women,  and 
child  and  convict  labor. 

§  1-12.104  Meeting  manpower  require¬ 
ments. 

It  is  the  policy  of  executive  agencies 
to  cooperate  with  and  to  encourage  con¬ 
tractors  to  utilize,  to  the  fullest  extent 
practicable,  the  United  States  Employ¬ 
ment  Services  (USES)  and  its  affiliated 
local  State  Employment  Service  Offices 
in  matters  pertaining  to  meeting  con¬ 
tractors’  manpower  (labor  supply)  re¬ 
quirements,  including  the  recruitment 
of  workers  in  all  occupations  and  skills 
both  from  local  labor  market  areas  and 
through  the  Federal-State  manpower 
clearance  system  tcy  staff  new  or  expand¬ 
ing  plant  facilities.  Local  State  Em- 
plosrment  Service  Offices  are  operated  in 
every  State  and  in  the  District  of  Co¬ 


lumbia.  Hawaii,  Puerto  Rico,  Guam,  and 
the  Virgin  Islands.  In  addition  to  pro¬ 
viding  recruitment  assistance  to  contrac¬ 
tors  who  need  and  desire  it,  cooperatl(xi 
with  the  local  State  EImployment  Service 
Offices  will  further  the  national  program 
of  maintaining  continuous  assessment  of 
manpower  requirements  and  resources 
on  a  national  and  local  basis. 

Subpart  1— 12.2~Convict  Labor 
§  1—12.201  Basic  requirement. 

Pursuant  to  the  policy  originally  set 
forth  in  the  Act  of  February  23, 1887  (18 
U.S.C.  436),  and  in  accordance  with  the 
requirements  of  Executive  Order  325-A 
of  May  18. 1905v  all  contracts  entered  into 
by  any  executive  agency  involving  the 
employment  of  labor  within  the  United 
States  shall,  unless  otherwise  provided, 
by  law,  contain  a  clause  prohibiting  the 
employment  of  persons  undergoing  sen¬ 
tences  of  imprisonment  at  hard  labor  im¬ 
posed  by  State  or  municipal  criminal 
courts. 

§  1—12.202  Applicability. 

The  requirement  set  forth  in  section 
1-12.201  applies,  except  as  stated  in  this 
section  1-12.202,  to  all  contracts  involv¬ 
ing  the  employment  of  labor  within  the 
United  States.  The  requirement  does 
not  prohibit  the  employment  of  persons 
on  parole  or  probation,  or  of  persons  who 
have  been  pardoned  or  who  have  served 
their  terms.  Furthermore,  the  require¬ 
ment  dqes  not  apply  to  contracts: 

(a)  Subject  to  the  provisions  of  the 
Walsh-Healey  Public  Contracts  Act  (see 
Subpart  1-12.6)  which  contains  its  own 
requirement  that  “no  convict  labor  will 
be  employed  by  the  contractor  in  the 
manufacture  or  production  or  furnishing 
of  any  of  the  materials,  supplies,  articles, 
or  equipment  included  in  such  contract.” 

(b)  For  the  purchase  of  supplies  or 
services  from  Federal  Prison  Industries, 
Inc. 

(c)  For  the  purchase  from  any  State 
prison  of  finished  supplies  which  may  be 
secured  in  the  open  market  or  from  ex¬ 
isting  stocks  as  distinguished  from  sup¬ 
plies  requiring  special  fabilcation. 

§  1—12.203  Contract  clause. 

The  contract  clause  required  is  as  fol¬ 
lows: 

Convict  Labor 

In  connection  with  the  performance  o< 
work  under  this  contract,  the  Contractor 
agrees  not  to  employ  any  person  undergoing 
sentence  of  Imprisonment  at  hard  labor. 

Subpart  1—12.3 — Eight-Hour  Law  of 

1912  (Other  Than  Construction  Con¬ 
tracts) 

§  1—12.300  Scope  of  subpart. 

This  subpart  deals  with  the  require¬ 
ments  of  the  Eight-Hour  Law  of  1912,  as 
amended  (40  U.S.C.  324-326),  as  appli¬ 
cable  to  contracts  other  than  construc¬ 
tion  contracts. 

§  1—12.301  Statutory  requirement. 

In  accordance  with  the  requirement  of 
the  Eight-Hour  Law  of  1912,  as  amended 
(40  U.S.C.  324-326),  certain  contracts 
entered  into  by  any  executive  agency 
shall  contain  a  clause  to  the  effect  that 
no  laborer  or  mechanic  doing  any  part 
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of  the  work  contemplated  by  the  contract 
shall  be  required  or  permitted  to  work 
more  than  eight  hours  in  any  one  calen¬ 
dar  day  upon  such  work,  unless  such 
laborer  or  mechanic  is  compensated  for 
all  hours  worked  in  excess  of  eight  hours 
in  any  one  calendar  day  at  not  less  than 
one  and  one-half  times  the  basic  rate  of 
pay. 

§  1-12.302  Applicability. 

The  requirement  set  forth  in  section 
1-12.301  applies,  except  as  stated  in  this 
section  1-12.302,  to  all  contracts  which 
may  require  or  involve  the  employment 
of  laborers  or  mechanics  either  by  a  con¬ 
tractor  or  by  any  subcontractor.  The 
requirement  does  not  apply  to  the  follow¬ 
ing  kinds  of  contracts: 

(a)  Contracts  (or  portions  thereof)  to 
be  performed  in  a  foreign  country  over 
which  the  United  States  has  no  direct 
legislative  control,  to  the  extent  that 
such  contracts  (or  portions  thereof)  may 
require  or.  involve  the  employment  of 
laborers  or  mechanics  there. 

(b)  Contracts  with  a  State  or  political 
subdivision  thereof  (although  the  re¬ 
quirement  does  apply,  and  the  contract 
must  so  provide,  to  a  subcontract  there¬ 
under  with  a  private  person  or  firm). 

(c)  Contracts  (or  portions  thereof) 
for  supplies  in  connection  with  which  any 
required  services  are  merely  incidental 
to  the  sale  and  do  not  require  substantial 
employment  of  laborers  or  mechanics. 

(d)  Contracts  (or  portions  thereof) 
for  materials  or  articles  (other  than  ar¬ 
mor  or  armor  plate)  usually  bought  in 
the  open  market  (although  the  require¬ 
ment  does  apply,  and  the  contract  must 
so  provide,  with  respect  to  any  contract 
involving  the  performance  of  any  class 
of  work  which  is  ordinarily,  and  not 
merely  occasionally  or  to  a  limited  ex¬ 
tent,  performed  by  the  Government). 

(e)  Contracts  (or  portions  thereof) 
subject  to  the  provisions  of  the  Walsh- 
Healey  Public  Contracts  Act  (see  Sub¬ 
part  1-12.6). 

§  1—12.303  Contract  clauses. 

§  1-12.303—1  Clause  for  general  use. 

Except  for  those  kinds  of  contracts  re¬ 
ferred  to  in  section  1-12.303-2,  the  con¬ 
tract  clause  required  is  as  follows: 

EiCHT-Hoint  Law  or  1912 — Overtime 
Compensation 

This  contract,  to  the  extent  that  It  Is  of 
a  character  specified  in  the  Eight-Hour  Law 
of  1912,  as  amended  (40  UH.  Ckxle  324-326) 
and  is  not  covered  by  the  Walsh-Healey  Pub¬ 
lic  Contracts  Act  (41  U.S.  Code  35-46),  is 
subject  to  the  following  provisions  and  ex¬ 
ceptions  of  said  Eight-Hour  Law  of  1912,  as 
amended,  and  to  all  other  provisions  and 
exceptions  of  said  Law: 

No  laborer  or  mechanic  doing  any  part  of 
the  work  contemplated  by  this  contract,  in 
the  employ  of  the  Contractor  or  any  sub¬ 
contractor  contracting  for  any  part  of  said 
work  contemplated,  shall  be  required  or  per¬ 
mitted  to  work  more  than  eight  hours  in  any 
one  calendar  day  upon  such  work,  except 
upon  the  condition  that  compensation  is  paid 
to  such  laborer  or  mechanic  in  accordance 
with  the  provisions  of  this  clause.  The 
wages  of  every  laborer  and  mechanic  em¬ 
ployed  by  the  Contractor  or  any  subcon¬ 
tractor  engaged  in  the  performance  of  this 
contract  shall  be  computed  on  a  basic  day 
rate  of  eight  horns  per  day;  and  work  in  ex¬ 
cess  of  eight  hours  per  day  is  permitted  only 


upon  the  condition  that  every  such  laborer 
and  mechanic  shall  be  compensated  for  all 
hours  worked  in  excess  of  eight  hoius  per  day 
at  not  less  than  one  and  one-half  times  the 
basic  rate  of  pay.  For  each  violation  of  the 
requirements  of  this  clause  a  penalty  of  five 
dollars  shall  be  imposed  for  each  laborer  or 
mechanic  for  every  calendar  day  in  which 
such  employee  is  required  or  permitted  to 
labor  more  than  eight  hours  upon  said  work 
without  receiving  compensation  computed  in 
accordance  with  this  clause,  and  all  penalties 
thus  imposed  shall  be  withheld  for  the  use 
and  benefit  of  the  Government. 

§  1—12.303—2  Clause  for  contracts  with 
a  State  or  political  subdivision. 

In  the  case  of  contracts  with  a  State  or 
political  subdivision  thereof  (see  section 
l-12.302(b) ).  the  contract  clause  re¬ 
quired  shall  be  the  clause  set  forth  in  sec<» 
tion  1-12.303-1,  except  that  it  shall'  be 
prefaced  by  the  following  provision:  ^ 

The  Contractor  agrees  to  Insert  the  follow¬ 
ing  clause  in  all  subcontracts  hereunder  with 
private  persons  or  firms. 

Subpart  1—12.4 — [Reserved! 
Subpart  1— 12.5— «-[  Reserved] 

Subpart  1—12.6— ’Walsh-Healey 
Public  Contracts  Act 

§  1—12.601  Statutory  requirement. 

In  accordance  with  the  requirement  of 
the  Walsh-Healey  Public  Contracts  Act 
(41  U.S.C.  35-45)  and  subject  to  section 
1-12.602,  all  contracts  entered  into  by  any 
executive  agency  for  the  manufacture  or 
furnishing  of  supplies  in  any  amount  ex¬ 
ceeding  $10,000  (a)  will' be  with  manu¬ 
facturers  or  regular  dealers,  and  (b) 
shall  incorporate  the  representotions  and 
stipulations  required  by  said  Act  pertain¬ 
ing  to  such  matters  as  minimum  wages, 
maximum  hours,  child  labor,  convict 
labor,  and  safe  and  sanitary  working 
conditions.  / 

§  1-12.602  Applicability. 

§  1-12.602-1  General. 

The  requirement  set  forth  in  section 
1-12.601  applies  to  contracts  for  the  man¬ 
ufacture  or  furnishing  of  “materials,  sup¬ 
plies,  articles,  and  equipment”  which  are 
to  be  performed  within  the  United 
States,  Hawaii,  Puerto  Rico,  or  Virgin 
Islands,  and  which  exceed  or  may  exceed 
$10,000  ,in  amount. 

§  1—12.602—2  Department  of  Labor 
regulations  and  interpretations. 

(a)  Pursuant  to  the  Walsh-Healey 
Act,  the  Secretary  of  Labor  has  issued 
detailed  regulations  and  interpretations 
as  to  the  coverage  of  said  Act,  and  ex¬ 
emptions  and  procedures  thereunder. 
These  regulations  and  interpretations 
are. compiled  in  a  document  entitled 
“Walsh-Healey  Public  Contracts  Act, 
Rulings  and  Interpretations.” 

(b)  Attention  is  directed  to  an  opin¬ 
ion  of  the  Department  of  Labor  that 
contracts  which  are  originally  $10,000  or 
less,  but  are  subsequently  modified  to 
increase  the  price  to  an  amount  in  ex¬ 
cess  of  $10,000,  are  subject  to  the  Walsh- 
Healey  Act;  and  that  contracts  in  an 
amount  exceeding  $10,000,  which  are 
subsequently  modified  to  a  figure  of 
$10,000  or  less,  are  not  subject  to  said 
Act  with  respect  to  work  performed  after 
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such  modification,  If  modification  Is 
effective  by  mutual  agreement.  ^ 

§  1—12.603  Responsibilities  of  contract¬ 
ing  officers.  , 

Whenever  the  Walsh-Healey  Act  Is  ap¬ 
plicable.  the  contracting  officer  shall, 
pursuant  to  regulations  or  instructions 
issued  by  the  Secretary  of  Labor  and  in 
accordance  with  procedures  prescribed 
by  each  respective  executive  agency: 

(a)  Inform  prospective  contractors  of 
the  possible  applicability  of  minimum 
wage  determinations; 

(b)  Furnish  to  the  contractor  a  poster 
(Form  PC-13) ; 

(c)  Furnish  to  the  contractor  a  form 
letter  (Form  PC-12)  explaining  applica¬ 
tion  of  the  Walsh-Healey  Act  and  giving 
instructions  for  display  of  the  poster; 

(d)  Prepare  and  transmit  to  the  De¬ 
partment  of  Labor  a  Notice  of  Award  of 
Contract  (Standard  Form  99)  immedi¬ 
ately  on  award  of  the  contract;  and 

(e)  Report  to  the  Department  of  La¬ 
bor  any  violation  of  the  representations 
or  stipulations  required  by  the  Walsh- 
Healey  Act. 

§  1—12.604  Contract  danse. 

The  contract  clause  required  is  as 
follows: 

Walsh-Healey  Public  Contracts  Act 

If  this  contract  Is  for  the  manufacture  or 
furnishing  of  materials,  supplies,  articles,  or 
equipment  in  an  amount  which  exceeds  or 
may  exceed  $10,000  -and  is  otherwise  sub¬ 
ject  to  the  Walsh-Healey  Public  Contracts 
Act,  as  amended  (41  U.S.  Code  35-45),  there 
are  hereby  Incorporated  by  reference  all  rep¬ 
resentations  and  stipulations  required  by 
said  Act  and  regulations  issued  thereunder 
by  the  Secretary  of  Labor,  such  representa¬ 
tions  and  stipulations  being  subject  to  aU- 
applicable  rulings  and  interpretations  of  the 
Secretary  of  Labor  which  are  now  or  may 
hereafter  be  in  effect. 

Subpart  1-1 2.7 — Fair  Labor  Standards 
Act  of  1938 

§  1—12.701  Basic  statute. 

The  Fair  Labor  Standards  Act  of  1938 
(29  U.S.C.  201-219)  provides  for  the  es¬ 
tablishment  of  minimum  wage  and  max¬ 
imum  hour  standards,  creates  a  wage  and 
hour  division  in  the  Department  of  Labor 
for  purposes  of  interpretation  and  en¬ 
forcement  (including  investigation  and 
inspection  of  Government  contractors), 
and  prohibits  oppressive  child  labor. 
Said  Act  applies  to  all  employees,  unless 
otherwise  exempted,  who  are  engaged  in 
(a)  interstate  commerce  or  foreign  com¬ 
merce,  or  (b)  the  production  of  goods 
for  such  commerce,  or  (c)  any  closely 
related  process  or  occupation  essential 
to  such  production. 

§  1—12.702  Rulings  on  applicability  or 
interpretation. 

Contractors  or  contractor  employees 
who  inquire  concerning  applicability  or 
interpretation  of  the  Fair  Labor  Stand-  * 
ards  Act  shall  be  advised  that  rulings 
concerning  such  matters  fall  within  the 
Jurisdiction  of  the  Department  of  Labor, 
and  shall  be  given  the  address  of  the 
appropriate  regional  office  of  the  Wage 
and  Hour  and  Public  Contracts  Divisions 
of  the  Department  of  Labor. 
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RULES  AND  REGULATIONS 


PART  1-16— PROCUREMENT  FORMS 

Sec. 

1-16.000  Scope  of  part. 

Swbport  1—1 6.1 —Form*  for  Advertised  Supply 
.  Contract* 

1-16.100  Scope  of  subpart. 

1-16.101  Forms  prescribed. 

1-16.103  Award  documents. 

1-16.103  Optional  use. 

1-16.104  Terms,  conditions,  and  provi¬ 

sions. 

1-16.105  Incorporation  of  Standard  Form 
32  by  reference. 

1-16.106  Die-cut  stencils  and  reproducible 

masters. 

Subport  1—16.2— [leservedl 

Subpoft  1—16.3— Purchase  end  Delivery  Order 
Forms 

1-16300  Scope  of  subpart. 

1-16301  Order-invoice -voucher  forms. 

1-16301-1  Purchase  Order-Xnvoice-Voucher 
(Standard  Form  44). 

1-16301-2  Ch^er-Invoice-Voucher  (Stand¬ 
ard  Forms  147  and  148). 

Sidsport  1—16.4— Forms  for  Advertised  > 
Construction  Contracts 

1-16.400  Scope  of  subpart. 

1-16.401  Forms  prescribed. 

1-16.402  Required  use. 

1-16.402-1  Contracts  estimated  not  to  ex¬ 
ceed  $2,000. 

1-16.402-2  Contracts  estimated  to  exceed 
$2,000  but  not  to  exceed  $10.- 
000. 

1-16.402-3  Contracts  estimated  to  exceeed 
$10,000. 

1-16.403-4  Explanation  of  Standard  Forms 
10  and  19A. 

1-16.403  Optional  use. 

1-16.404  Terms,  conditions,  and  provi¬ 

sions. 

1-16.404-1  Revision  of  Standard  Form  23A. 
1-16.406  Die^cut  stencils  and  reproducible 
masters. 

1-16.406  Covenant  against  contingent 

fees. 

Subport  1—16.5— [Reserved] 

Subport  1—16.6— [Reserved! 

Subport  1—16.7— [Reserved] 

Subpart  1—16.8— Miscellaneous  Forms 

1-16.800  Scope  of  subpart. 

1-16.801  Bond  forms. 

§  1—16.000  Scope  of  part. 

•nils  part  prescribes  forms  for  use  by 
executive  agencies  in  connection  with 
the  procurement  of  supplies,  nonpersonal 
services,  and  construction. 

Subpart  1—16.1— Forms  for  Advertised 
Supply  Contracts 
§  1—16.100  Scope  of  subpart. 

This  subpart  prescribes  forms  for  use 
in  procuring  supplies  by  formal  advertis¬ 
ing. 

§  1—16.101  Forms  prescribed. 

The  following  standard  forms  are  pre- 
.  scribed  for  use  when  Mitering  into  con- 
'  tracts  for  supplies,  except  as  provided  in 
section  1-16.103: 

(a)  Award  (Supply  Contract)  (Stand¬ 
ard  Form  26,  November  1949  edition) . 

(b)  Invitation  and  Bid  (Supply  Con¬ 
tract)  (Standard  Form  30,  October  1957 
edition). 

(c)  Schedule  (Supply  Contract) 
(Standard  Form  31,  November  1949  edi¬ 
tion)  . 


(d)  General  Provisions  (Supply  Con¬ 
tract)  (Standard  Form  32,  Octboer  1957 
edition) . 

(e)  Invitation,  Bid,  and  Award  (Sup¬ 
ply  Contract)  (Standard  Form  33.  Oc¬ 
tober  1957  edition). 

(f)  Continuation  Sheet  (Supply  Con¬ 
tract)  (Standard  Form  36,  November 
1949  edition). 

Invitations  may  be  issued  and  bids  re¬ 
ceived  on  either  Standard  Form  30  (with 
Standard  Form  31  attached)  or  Stand¬ 
ard  Form  33. 

§  1—16.102  Award  documents. 

When  invitations  for  bids  are  issued 
pn  Standard  Forms  30  and  31,  award 
shall  be  made  on  Standard  Form  26  or 
by  other  official  written  notice.  When 
invitations  are  issued  on  Standard  Form 
33,  award  shall  be  made  on  Standard 
Form  33,  on  Standard  Form  26,  or  by 
other  official  written  notice.  For  ex¬ 
ample,  award  may  be  made  on  a  purchase 
order  form  when  award  and  related  doc¬ 
umentation  requirements  (such  as  fur¬ 
nishing  delivery  instructions  or  provid¬ 
ing  information  copies  of  the  award  for 
required  Government  use)  can  thereby 
be  accomplished  simultaneously. 

§  1—16.103  Optional  use. 

(a)  The  forms  prescribed  in  section 
1-16.101  may,  with  appropriate  adapta¬ 
tion  (subject  to  section  l-1.009-2(d)  of 
this  chapter)  be  used,  at  the  option  of 
the  agency,  when  entering  into  the  fol¬ 
lowing  contracts: 

(1)  Contracts  executed  in  foreign 
coimtries. 

(2)  Contracts  for  nonpersonal  serv¬ 
ices,  including  utility  services. 

(3)  Contracts  for  solid  and  liquid 
fuels  and  petroleum  products. 

(4)  Contracts  for  construction,  al¬ 
teration,  maintenance,  or  repair  of  ships, 
craft,  boats,  vessels,  and  other  floating 
equipment,  such  as,  but  not  limited  to. 
floating  dry  docks,  cranes  and  barges. 

(5)  Contracts  for  indeflnite  quan¬ 
tities  which  permit  orders  to  be  issued 
against  such  contracts  by  ordering  of- 
flces  of  more  than  one  Federal  agency. 

(b)  The  forms  prescribed  by  section 
1-16.101  may  be  used  in  negotiated  pro¬ 
curement  if  appropriate  changes  are 
made  in  accordance  with  section  1- 
1. 009-2 (d).  For  example,  the  words 
“and  shall  be  publicly  opened”  may  be, 
lined  out. 

§  1—16.104  Terms,  conditions,  and  pro* 

visions. 

(a)  Additional  terms,  conditions,  and 
provisions  considered  by  an  agency  to 
be  essential  to  its  procurement  and  not 
inconsistent  with  those  contained  in  the 
forms  prescribed  in  this  Subpart  1-16.1 
may  be  incorporated  in  invitations  for 
bids  in  which  these  forms  are  used. 
Each  executive  agency  shall  review  pe¬ 
riodically  such  additional  terms,  condi¬ 
tions,  and  provisions  which  are  in  com¬ 
mon  use  in  such  agency  with  a  view  to 
standardization  of  those  in  general  use 
and  elimination  of  unnecessary  addi¬ 
tions,  and  shall,  from  time  to  time,  for¬ 
ward  to  the  Administrator  of  General 
Services  such  additional  terms,  condi¬ 
tions,  and  provisions  as  are  considered 


desirably  for  inclusion  in  the  standard 
forms. 

(b)  Ifl  the  interest  of  establishing  and 
maintaining  uniformity  in  Government 
contracts  to  the  greatest  extent  feasible, 
deviations  from  the  forms  prescribed  by 
this  Subpart  1-16.1  shall  be  kept  to  a 
minimum.  Deviations  may  be  author¬ 
ized  in  accordance  with  sect^n  l-l.OQg 
of  this  chapter. 

§  1—16.105  Incorporation  of  Standard 
Form  32  by  reference. 

Since  Standard  Form  32  is  incorpo¬ 
rated  by  reference  in  the  Invitation  for 
Bids  portion  of  Standard  Forms  30  and 
33,  it  is  not  necessary  to  attach  Standard 
Form  32  each  time  invitations  for  bids 
are  issued  to  concerns  regularly  doing 
business  with  the  Government.  How-, 
ever,  when  a  revised  edition  of  Standaid 
Form  32  is  issued  it  is  essential  that  agen¬ 
cies  distribute- copies  thereof  to  all  pro¬ 
spective  bidders  on  their  mailing  li^, 
requesting  that  the  form  be  retained  for 
future  reference.  Additional  copies  (d 
the  form  must  be  made  available 
promptly  on  request.  If  desired,  a  single  * 
copy  of  Standard  Form  32  may  accom¬ 
pany  the  invitation  for  bids. 

§  1—16.106  Die-cut  stencils  and  repro¬ 
ducible  masters. 

(a)  The  use  of  die-cut  stencils  or  re¬ 
producible  masters  for  printing  Standard  / 
Forms  26.  30,  31,  33.  and  36,  Is  authorized 
(subject  to  the  regulations  of  the  Con¬ 
gressional  Joint  Committee  on  Printing) 
in  order  to  eliminate  excessive  typing  or 
overprinting  in  providing  the  necessary  • 
number  of  copies. 

(b)  The  Terms  and  Conditions  of  the 
Invitation  for  Bids,  which  appear  on  the 
reverse  of  Standard  Forms  30  and  33.  are 
printed  and  stocked  separately  as  Re¬ 
verse  of  Standard  Forms  30  and  33. 
These  Terms  and  Conditions  shall  be  • 
used  when  reproducing  Standard  Forms 

30  or  33  from  die-cut  stencils  or  reprd-^ _ 

ducible  masters,  thereby  eliminating  the 
need  for  reproducing  these  standard 
terms  each  time  an  invitation  for  bids 

is  prepared.  The  form  may  be  ordered 
in  the  same  manner  as  other  standard 
forms. 

Subpart  1—16.2 — [Reserved] 

Subpart  1—16.3 — Purchase  and 
Delivery  Order  Forms 
§  1—16.300  Scope  of  subpart. 

This  subpart  prescribes  forms  for  use  • 
when  purchases  are  authorized  or  re¬ 
quired  to  be  made  by  the  purchase  order 
or  imprest  fund  method,  and  delivery 
orders. 

§  1—16.301  Order-invoice-voucher  forms. 

§  1—16.301—1  Purchase  Order-Invoice- 
Youcher  (Standard  Form  44). 

Standard  Form  44  is  authorized  for  use 
to  accomplish  small  purchases  in  accord¬ 
ance  with  section  1-3.605-1. 

§  1—16.301—2  Order  -  Invoice  -  Voucher 
(Standard  Forms  147  and  148). 

Standard  Form  147  (Order-Invoice- 
Voucher)  and  Standard  Form  148  (Con¬ 
tinuation  Sheet,  Order-Invoice-Voucher). 
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are  prescribed  for  use  in  accordance  with  Bid  portion  of  Standard  POrm  19  prior 
section  1-3.605-2.  to  issuance  of  the  Invitation: 


Subpart  1  -1 6.4 — Forms  for  Advertised 
Construction  Contracts 

§  1-16.400  Scope  of  subpart. 

This  subpart  prescribes  forms  for  use 
in  procuring  construction  by  formal 
advertising. 

§  1-16.401  Forms  prescribed. 

The  following  standard  forms  are  pre¬ 
scribed  for  use  in  accordance  with  this 
subpart  1-16.4: 

(a)  Invitation,  Bid,  and  Award  (Con¬ 
struction,  Alteration,  or  Repair)  (Stand¬ 
ard  Form  19,  January  1959  edition). 

(b)  Labor  Standard  Provisions — Ap¬ 
plicable  to  Contracts  in  Excess  of  $2,000 
(Standard  Form  19A,  January  1959 
edition). 

(c)  Invitation  for  Bids  (Construction 
Contract)  (Standard  Form  20,  March 
1953  edition). 

(d)  Bid  Form  (Construction  Contract) 
(Standard  Form  21,  January  1959  edi¬ 
tion)  .  (Pending  availability  of  this  edi¬ 
tion,  agencies  shall  substitute  the  small 
business  representation  thereon  for  the 
small  business  representation  on  the 
1957  edition  of  this  form.) 

(e)  Instructions  to  Bidders  (Con¬ 
struction  Contract)  (Standard  Form  22, 
March  1953  edition). 

(f)  Construction  Contract  (Standard 
Form  23,  March  1953  edition).  - 

(g)  General  Provisions  (Construc¬ 
tion  Contract)  (Standard  Form  23A, 
March  1953  edition).  (Chsmges  speci¬ 
fied  in  section  1-16.404-1  shall  be  made 
when  using  this  form.) 

§  1-16.402  Required  use. 

The  forms  prescribed  by  section  1- 
16.401  shall  be  used  for  fixed  price  con¬ 
tracts,  entered  into  pursuant  to  formal 
advertising,  for  construction  (including, 
alteration  or  repair)  of  public  buildings 
or  works,  except  for:  contracts  for  the 
construction,  alteration,  or  repair  of^ 
vessels;  and  contracts  for  construction, 
alteration,  or  repair  work  in  foreign 
oountries.  Determination  as  to  the 
form  or  forms  to  be  used  in  each  instance 
shall  be  made  in  accordance  with  this 
section  1-16.402. 

§  1-16.402—1  Contracts  estimated  not  to 
exceed  $2,000. 

Standard  Form  19  shall  be  used  for 
contracts  estimated  not  to  exceed 
$2,000.  Standard  Form  22  also  may  be 
used. 

§  1-16.402—2  Contracts  estimated  to  ex¬ 
ceed  $2,000  but  not  to  exceed 
$10,000. 

Standard  Forms  19  "and  19A  shall  be 
used  for  contracts  estimated  to  exceed 
$2,000  but  not  to  exceed  $10,000.  Stand¬ 
ard  Form  22  also  may  be  used. 

(a)  The  following  language  shall  be 
inserted  in  the  space  provided  in  the 


The  undersigned  fiurther  agrees,  if  this  bid 
exceeds  $2,000,  TO  COBiPLY  with  the  Labor 
Standards  Provisions  Applicable  to  Contracts 
in  Excess  of  $2,000  (Standard  Form  19A)  in 
lieu  of  those  in  Provision  10  hereof;  TO  PAY 
not  less  than  the  minimum  hourly  rates  of 
wages  set  forth  in  the  specifications ;  and  TO 
FURNISH  a  performance  bond  in  an  amoimt 

equal  to  ' _  percent  and  a  payment 

bond  in  an  amount  equal  to  50  percent  of 
the  contract  price  with  surety  or  sureties 
acceptable  to  the  Government. 

(b)  .In  all  cases  where  the  provision 
set  forth  in  section  1-16.402-2  (a)  is  in¬ 
serted,  the  officer  awarding  the  contract 
shall  (1)  determine  the  amount  of  the 
performance  bond  which  he  deems  ade¬ 
quate  for  the  protection  of  the  United 
States;  (2)  insert  the  appropriate  figure 
in  the  blank  space  provided  therefor; 
and  (3)  include  in  the  specifications  the 
appropriate  wage  rate  determination  of 
the  Secretary  of  Labor.  It  will  be  noted 
that  both  the  provision  and  Standard 
Form  19A  are  clearly  inapplicable  unless 
the  bid  exceeds  $2,000. 

§  1—16.402—3  Contracts  estimated  to 
^  exceed  $10,000. 

Standard  Form  20,  21,  22,  23,  and  23A 
shall  be  used  for  contracts  estimated  to 
exceed  $10,000. 

\ 

§  1—16.402—4  Explanatioit  of  Standard 
Forms  19  and  19A. 

(a)  Standard  Form  19.  ^(Invitatimi, 
Bid,  and  Award)  provides  a  single  sheet 
form  on  which  bids  may  be  solicited, 
submitted,  and  accepted.  The  General 
Provisions  on  the  reverse  are  adequate 
Tor  contracts  of  $2,000  or  less  and  berome 
adequate  for  contracts  in  excess  of  that 
amount  when  Standard  Form  19A  is 
added.' 

(b)  Whenever  the  Government’s  esti¬ 
mate  indicates  that  the  low  bid  will,  or 
may,  exceed  $2,000,  the  language  pre¬ 
scribed  in  section  1-16.402-2 (a)  shall  be 
inserted  in  the  Bid  portion  of  Standard 
Form  19;  Standard  Form  19A  shall  be 
attached;  and  the  appropriate  wage  rate 
determination  of  the  Secretary  of  Labor 
shall  be  incorporated  in  the  specifica¬ 
tions. 

§  1—16.403  Optional  use. 

Use  of  the  forms  prescribed  in  section 
1-16.401  for  negotiated  contracts  is 
optional.  However,  in  the  interest  of 
uniformity,  it  is  recommended  that  these 
forms  be  used  (within  the  areas  outlined 
in  section  1-16.402-1,  1-16.402-2,  and 
1-16.402-3)  for  contracts  entered  into 
on  the  basis  of  competitive  bids  but 
which  are  termed  negotiated  contracts 
because  the  requirements  of  formal  ad¬ 
vertising  are  not  fully  met.  When  used 
for  negotiated  contracts,  the  forms  will 
be  adapted  as  required  by  agency  pro¬ 
cedures  (e.g.,  the  requirement  that  bids 
be  “sealed”  and  “publicly  opened”  may 
be  lined  out). 
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§  1—16.404  Terms,  conditions,  and  pro¬ 
visions. 

(a)  Additional  terms,  conditions,  and 
provisions  considered  by  any  agency  to 
be  essential  to  its  contractual  relation¬ 
ships  and  not  inconsistent  with  those 
contained  in  the  forms  prescribed  in  this 
Subpart  1-16.4  may  be  incorporated  in 
invitations  for  bids  in  which  these  forms 
are  used  by  so  providing  in  addenda  to 
the  forms,  in  the  Alterations  paragraph 
of  Standard  Form  23,  in  the  schedule,  or 
in  the  specifications,  as  appropriate,  in 
accordance  with  agency  implementing 
instructions.  Each  executive  agency 
shall  review  periodically  such  additional 
terms,  conditions,  and  provisions  which 
are  in  common  use  in  such  agency  with 
a  view  to  standardization  of  those  in 
general  use  and  elimination  of  unneces¬ 
sary  additions,  and  shall,  from  time  to 
time,  forward  to  the  A<toinistrator  of 
General  Services  such  additicmal  terms, 
conditions,  and  provisions  as  are  con¬ 
sidered  desirable  for  inclusion  in  the 
standard  forms. 

(b)  In  the  interest  of  establishing  and 
maintaining  uniformity  in  Government 
contracts  to  the  greatest  extent  feasible, 
deviatioivs  from  the  forms  prescribed  in 
this  Subpart  1-16.4  shall  be  kept  to  a 
minimum.  Deviations  may  be  author¬ 
ized  in  accordance  with  section  1-1.009 
of  this  chapter.  When  a  deviation  is 
authorized,  changes  shall  be  made  in 
addenda  to  the  forms,  in  the  Alterations 
paragraph  of  Standard  Form  23,  in  the 
schedule,  or  in  the  specifications,  as  ap¬ 
propriate,  in  accordance  with  ^ency 
implementing  instructions. 

(c)  The  language  of  section  1-16.404 
(a)  shall  not  be  construed  to  authorize 
the  use  with  Standard  Form  19  of  clauses 
which  appear  in  Standard  Form  2.3A  and 
which  were  condensed  or  omitted  in  the 
development  of  Standard  Form  19  in  the 
interests  of  simplification  and  uniform¬ 
ity.  Where  such  use  is  deemed  essential, 
the  matter  shall  be  handled  as  a  devia¬ 
tion  as  provided  in  section  l-16.404(b). 

(d)  Clause  3  (Disputes)  of  Standard 
Form  19  may  be  altered,  by  appropriate 
provision  in  addenda  to  the  form,  in  the 
schedule,  or  in  the  sj^iflcations,  as  ap¬ 
propriate,  in  accordance  with  agency 
implementing  instructions,  to  define 
“head  of  the  Federal  agency”  or  to  pro¬ 
vide  for  an  intermediate  appeal  board 
procedure. 

(e)  During  periods  of  national  emer¬ 
gency,  agencies  may,  with  the  prior  ap¬ 
proval  of  the  Administrator  of  General 
Services,  amend  paragraph  (c)  of  Clause 
5  (Termination  for  Default-Damages  for 
Delay-Time  Extensions)  of  Standard 
Form  23A  by  deleting  the  word  “unfore¬ 
seeable"  and  inserting  after  the  word 
“causes,”  where  it  first  appears  in  the 
first  sentence,  the  phrase,  “other  than 
normal  weather/’. 
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RULES  AND  REGULATIONS 


f 


S  1-16.404-1  Revuion  ,  of  Standard 
Form  23A. 

•  Pending  revision  of  Standard  Form 
23A  (March  1953  edition) .  agencies  shall: 

(a)  Substitute  the  word  “statements’* 
for  the  word  “affidavits’*  in  line  9  of 
Clause  23  (Pairroll  Records  and  Payrolls) 
in  order  to  reflect  the  amendment  of 
the  Copland  (Anti-Kickback)  Act  which 
was  effected  by  section  12  of  Public  Law 
85-800; 

(b)  Substitute  the  following  for  the 
text  of  Clause  19  (Nondiscrimination  in 
Employment) : 

Nonsisckimination  in  Employment 

.(a)  In  connection  with  the  performance 
of  work  imder  this  contract,  the  Contractor 
agrees  not  to  discriminate  against  any  em¬ 
ployee  or  applicant  for  emplo3rment  because 
of  race,  religion,  color,  or  national  origin. 
The  aforesaid  provision  shall  include,  but 
not  .be  limited  to.  the  following:  Employ¬ 
ment,  upgrading,  demotion,  or  transfer;  re¬ 
cruitment  or  recruitment  advertising;  layoff 
or  termination;  rates  of  pay  or  other  forms 
of  compensation;  and  selection  for  training, 
including  apprenticeship.  The  Contractor 
agrees  to  post  hereafter  in  conspicuous 
places,  available  for  employees  and  applicants 
for  employment,  notices  to  be  provided  by 
tbe  Contracting  Officer  setting  forth  the  pro¬ 
visions  of  the  nondiscrimination  claiise. 

(b)  The  Contractor  further  agrees  to  in¬ 
sert  the  foregoing  provision  in  all  sub¬ 
contracts  hereimder,  eT~''pt  subcontracts  for 
standard  commercia’  supplies  or  raw 
materials. 

(p)  Modify  Standard  Form  23A  by  de¬ 
leting,  in  an  appropriate  manner,  the 
words  ‘*duly  certified*’  from  line  4,  para¬ 
graph  (d),  of  Clause  7  (Pasmients  to 
Contractors) . 

§  1—16.405  Die-cut  stencils  and  repro¬ 
ducible  masters. 


number  of  copies.  Additional  wording 
required  by  any  agency  on  any  of  its 
invitations  for  bids  and  bid  forms  may 
be  preprinted  on  the  die-cut  stencils  or 
reproducible  masters,  if  desired.  How¬ 
ever,  the  sequence  and  wording  of  the 
items  appearing  on  the  prescribed  forms 
shall  not  be  altered. 

(b)  The  General  Provisions  which 
appear  on  the  reverse  of  Standard  Form 
19  are  printed  on  paper  suitable  for  re¬ 
production  purposes,  and  stocked  sepa¬ 
rately  as  Reverse  of  Standard  Form  19. 
In  order  to  simplify  the  reproduction 
process,  this  form  shall  be  used  when 
printing  Standard  Form  19  from  die-cut 
stencils  or  reproducible  masters,  thereby 
eliminating  the  need  for  reproducing 
these  standard  terms  each  time  an  invi¬ 
tation  for  bids  is  prepared.  It  may  be 
ordered  in  the  same  manner  as  other 
standard  forms. 

<c)  Agencies  using  die-cut  stencils  or 
reproducible  masters  for  the  fac*e  of 
Standard  Form  21  are  further  authorized 
to  use  the  following  language  in  lieu  of 
the  language  appearing  at  the  bottom  of 
the  face  of  the  form  if  it  better  suits 
their  administrative  requirements: 

and  agrees  that,  upon  written  notice  that  a 
preliminary  examination  of  the  bids  indi¬ 
cates  that  he  wUl  be  the  successfvil  bidder. 

he  will  within _ ...  calendar  days  (unless 

a  longer  period  Is  allowed)  alter  receipt  of 
the  prescribed  forms,  execute  Standard  Form 
23,  Construction  Contract,  and  give  perform¬ 
ance  bond  and  payment  bond  on  Oovernmen;t 
standard  forms,  if  these  forms  are  required, 
with  good  and  sufficient  sureties:  Provided, 
That  contract  and  bond  forms  executed  by 
the  bidder  prior  to  award  of  the  contract  will 
become  effective  only  if  his  bid  actually  is 
accepted  within  the  time  established  herein. 

§  1—16.406  Covenant  against  contingent 
fees. 


Subpart  1-16.5— [Reserved] 
Subpart  1-16.6— [Reserved] 
Subpart  1-16.7 — [Reserved] 

Subpart  1—16.8 — Miscellaneous 
Forms  ' 

§  1—16.800  Scope  of  subpart. 

*rhis  subpart  prescribes  mlsceUaneom 
forms,  other  than  contract  forms,  for 
use  in  connection  with  the  procurement 
of  supplies  and  services. 

§  1—16.801  Bond  forms. 

(a)  The  following  standard  forms 
shall  be  used,  except  in  foreign  coun¬ 
tries,  when  a  bid.  performance,  or  pay- 
ment  bond,  or  an  individual  surety  is 
required : 

(1)  Bid  Bond  (Standard  Form  24, 
November  1950  edition). 

(2)  Performance  Bond  (Standard 
Form  25,  November  1950  edition). 

(3)  Payment  Bond  (Standard  Form 
25A,  November  1950  edition). 

(4)  Performance  Bond  (Corporate 
Co-Surety)  (Standard  Form  27,  Novem¬ 
ber  1950  edition) . 

(5)  Payment  Bond  (Corporate  .Co- 
Surety)  (Standard  Form  27 A.  November 
1950  edition). 

(6)  Continuation  Sheet  (Corporate* 
Co-Surety)  (Standard  Form  27B,  No¬ 
vember  1950  edition) . 

(7)  Affidavit  of  Individual  Surety 
(Standard  Form  28,  November  1958 
edition) . 

(8)  Annual  Bid  Bond  (Standard 
Form  34,  November  1950  edition) . 

(9)  Annual  Performance  Bond 

(Standard  Form  35,  November  1950 
edition) .  • 

(b)  The  bond  forms  shall  be  used  as 
indicated  in  the  Instruction  portion  of 
each  form  and  implementing  agency 
regulations  shall  be  consistent  therewith. 

Dated:  March  10,  1959. 

_  Franklin  Floetb,’ 

Administrator  of  General  Services. 
[F.R.  Doc.  59-2303;  Filed,  Mar.  16.  1950; 

8:51  ajn.] 


(ar)  Hie  use  of  die-cut  stencils  or  re-  Whenever  Standard  Form  19  is  used 
producible  masters  for  printing  Standard  in  accordance  with  this  Subpart  1-16.4 
Forms  19,  20.  and  21  is  authorized  (sub-  <  for  formally  advertised  contracts,  the  re¬ 
ject  to  the  regulations  of  the  Congres-  quirement  of  Subpart  1-1.5  of  this  chap- 
sional  Joint  Committee  on  Printing)  in  ter,  for  inclusion  of  the  Covenant  Against 
order  to  eliminate  excessive  tyrping  or  Contingent  Fees  clause,  shall-  be  in¬ 
overprinting  in  providing  the  necessary  applicable. 


